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Training the Army in Military
Justice and Law of War

Captain Jack L. Meyer
Education Developments Officer, TJAGSA

The Judge Advocate General is responsible
for the technical supervision of both training in
and the administration of military justice.! The
Judge Advocate General provides overall legal
advice and guidance in connection with the
Army’s implementation of the DOD Law of War
Program.z

The above two statements task The Judge
Advocate General (TJAG) with considerable
responsibilities in the areas of military justice
and the law of war. Judge advocates, in turn,
assist TJAG in carrying out these duties. This
article will discuss the regulatory require-
ments, training developments, and materials
available to the judge advocate to assist in
accomplishing this training mission.

Training Requirements
Military Justice

There is a chain of regulatory requirements to
train enlisted personnel in the subject of mil-
itary justice. The Uniform Code of Military Jus-
tice requires that specific articles of that code be

1U.S. Dep’t of Army, Reg. No. 350-212, Training—Military
Justice, para. 6b (1972) [hereinafter cited as AR 350-212].

2U.8. Dep't of Army, Reg. No. 27-1, Legal Services—Judge
Advocate Legal Service, para. 9g (1976).
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DEPARTMENT OF THE ARMY
OFFICE OF'THE JUDGE ADVOCATE GENERAL
. WASHINGTONV.‘ Df‘C. 203|q

REPLY TO
ATTENTION OF . . . -

DAJA-ZA R R U February 1984

SUBJECT: Reserve Component Legal Assistance - Pol1cy Letter 84-1
i

ALL JUDGE ADVOCATES

1. This letter establishes policy guidance for render1ng legal ass1stance

services to members of.the Reserve Components' (RC) serving ‘on: -‘Annual’ ¥ *

Training (AT) and Active Duty for Training (ADT) for periods of 29 days or i
less and during periods of Inactive Duty for Training (IDT). The legal

assistance program for active duty and other eligible personne! is governed

by AR 27-3, effective 1l April 1984.

2. RC Judge Advocates designated as legal assistance officers (LAOs) and ) »
special LAOs are authorized to render legal assistance to RCipersonnel serving' - —
on AT or ADT for periods of 29 days or less and during IDT. This authorization- ’ '
is given for the specific purpose of enhancing morale and improving readiness

so the unit and its members are better able to accomplish théir federal mobili- "i"
zation mission. Legal assistance rendered is subject to the.availability of .

adequate time and resources and should not detract from the other training

requirements of the unit. Each Staff Judge Advocate (S5JA) and Command. Judge

Advocate is responsible for ensuring that the legal assistance provided by their.
respective offices does not interfere with the unit training and mobilization . .
-mission and that it is L1m1ted to the below subject areas:

a. Military Administrative Matters. . Upon approval of the Army Command ‘
Staff Judge Advocate or State Adjutant General the RC LAO or special LAO may
assist individual RC servicemembers with mllltary administrative matters. RC
LAOs and special LAOs will not give legal opinions about m111tary admlnlstratxve
matters. Administrative law opinions are the responsibilities of other staff
sections or other lawyers in the SJA office. RC LAOs and special LAOs are pro-
hibited from representing individuals in any administrative elimination actibns
and before any administrative elimination boards unless directed to do so by the
SJA (see AR 135-175 and AR 135-178). RC LAOs and special LAOs may aid ‘individual ‘'~ ¢
RC servicemembers prepare rebuttals to other administrative determinations with
the .approval of the SJA. These rebuttals ‘include actions such as appeals to !
reports of survey and phy51cal evaluation board determinations. RC service- ‘
members seeking to file claims against the United States will be sent ‘to the
Claims JA who will advise those individuals according to applicable claims
regulations. RC LAOs and special LAOs may only advise a claimant. on whetheér
to accept an award, request reconsideraton, or file an appeal under a claims
statute that provides exclusively for an administrative remedy. Examples are .. .

3
-
»~a
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DAJA-ZA - .
SUBJECT: Reserve Component Legal Assistance - Policy Letter 84-1

the Military Personnel and Civilian Employees Claims Act or the Military
Claims Act. RC LAOs and special LAOs will not represent a client on a

claim or rebuttal after available administrative appeals have ended. The
client will be referred to the civilian bar for judicial or other remedies
outside those of an administrative nature. In Federal Tort Claims Act issues,
RC LAOs and special LAOs may discuss procedural aspects of administrative
remedies with the client but are specifically precluded from 'discussing the
merits or the value of such a claim.

b. Readiness. RC LAOs and special LAOs will educate and advise RC
servicemembers concerning legal documents the servicemembers may need.

- Simple documents (such as simple wills and powers of attorney) and other

routine documents that further the mobilization procedures of the member may
be drafted.

3. The legal assistance rendered to RC servicemembers under the authori-

zation of this letter will normally consist solely of advice and counseling.-
Matters outside the scope of services described in paragraph 2, absent ex-
ceptional circumstances, will be appropriately referred to the civilian bar.
With regard to referrals, RC LAOs and special LAOs are reminded that they are
governed by the Model Code of Professional Responsibility of the American Bar
Association and that they should avoid the appearance of favoritism in referrals

‘to their local civilian counterparts. Also, once an RC LAO or special LAO has

consulted individually and substantively with a client, that attorney is
thereafter prohibited from representing that client in a private capacity for
a fee concerning the same general matter or referring that client to another
attorney with the expectation of receiving actual or constructive compensation
ot benefit for the referral.

4. Premobilization legal counseling is a responsibility of RC Judge Advocates
imposed by FORMDEPS. It is separate and distinct from the legal assistance
role described for RC LAOs and special LAOs herein. .

Moy 7. Ovarkalie

HUGH R. OVERHOLT
Major General, USA .
Acting The Judge Advocate General
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explained to every enlisted member upon entry
into active duty and at specified times thereaf-
ter.® ‘This statutory requirement is imple-
mented in Army Regulation 350-212¢ which
specifies that enlisted members will receive
instruction in military justice only through Mil-
itary Justice Courses A and B. The schedules of
instruction and lesson plans for these two
courses are in Training Circular 27-25
Refresher training for enlisted personnel at the
unit level, when the commander deems it neces-

sary, should include those topics covered in Mil-

itary Justice Course B, TC 27-2.

The regulatory design for officer training is
similar. Military justice is one of the common

military training subjects that must be taught

in the resident phases of both the officer basic

course and the officer advanced course.t This .

3Uniform Code of Military Justice art. 137, 10 U.S:C.‘§‘ 937
(1976) [hereinafter cited as UCMJ}.

1AR 350-212, para. 3

50.8. Dep’t of Army, Training Circular No. 27-2, Military
Justice (Enlisted Personnel Training) (1983) [hereinafter
cited as TC 27-2]. TC 27-2 supersedes Army Subject Sched-
ule21-10 (1975). The citation to the Article 15 training film
on page 8 of TC 27-2 is incorrect. The correct training film
number is TF 27-6235.

¢U.S. Dep't of Army, Reg. No. 350-1, Training—Army
Training, table 4-1 (1981) [hereinafter cited as AR 350-1].

training is to be presented by programmed
instruction. Programmed instruction is con-
ducted in a structured manner according to an
approved Program of Instruction (POI), with a
prescribed maximum number of hours, con-
taining specific trammg objectives and con-
cluding with an evaluation of proficiency or
knowledge.” Specific training objectives and

‘references for military justice are set out in AR

350-212. Optional courses may be found in

"Army SubJect Schedule 27-2.8

The Armys military Justlce trammg pro-
gram begins with the entry level soldier and

-continues throughout his or her career. Enlisted

soldiers receive Military Justice Course A (the
statutorily mandated explanatlon of specific
UCMJ articles) within six days of coming on

_active duty.? They receive refresher training at

their units throughout their career, at each
reenlistment, and at their advanced noncom-
missioned officer courses and the Sergeants
Major Academy. Commissioned and warrant
officers’ military justice training begins at the

1Id. at para. 4-6a.

8U.S. Dep't of Army, Subject Schedule No. 27-2, Military
Justice (Officer Training) [heremafter cited as ASubjSed
27-2].

9UCMJ art. 137. This tramlng must be repeated after six
months." :
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precommissioning level and continues in the
officer basic and advanced courses.’® Commiis-
sioned officers attending the Command and
General Staff College or the Army War College
receive additional military justice instruection.
The Judge Advocate General’s School, Army
(TJAGSA) provides military justice instructors
for the Pre-Command Course at the Command
and General Staff College. TJIAGSA also has
senjor officer and general officer legal orienta-
tion courses available for - selected Army
officers.lt ~

Law of War

. The requlrement to train Army personnel in
the law of war originates with the major inter-
national law of war conventions. The Hagueand
Geneva Conventions, which set out the laws of
war, including the treatment of civilians, prison-
ers of war, and the sick and wounded, require
that the signatory nations instruct their armed
forces in or disseminate the rules and require-
ments of each treaty.!? Recognizing this
training . requirement, the Department of
Defense has directed the secretaries of the mil-
itary departments to publish instructions and
provide training in the law of war to each serv-
ice member.!3 In the Army, this DOD directive
is executed by Army Regulation 350-1 which
requires that the law of war be taught to all

10AR 350-212, para. 4. o

"The Judge Advocate General's School, U.S. Army, Annual
Bulletin 1983-1984. page 14 (1983).

2Hague Convention No. IV of October 18, 1907, Respecting
the Laws and Customs of War on Land, art. 1, 36 Stat. 2777
(1910), T.S. No. 539; Geneva Convention of August 12, 1949,
for the Amelioration of the Condition of the Wounded and
Bick in Armed Forces in the Field, art. 47, 6 U.S.T. 3114,
T.I.LA.8. No. 3362, 75 U.N.T.S. 31; Geneva Convention of
August 12, 1949, for the Amelioration of the Condition of the
Wounded, Sick, and Shipwrecked Members of Armed For-
ces at Sea, art. 48, 6 U.S.T. 3217, T.1.A.S. No. 3363, 75
U.N.T.S. 85; Geneva Convention of August 12, 1949, Rela-
tive to the Treatment of Prisoners of War, art. 127, 6 U.S.T.
3316, T.I.LA.S. No. 3364, 75 U.N.T.S. 135; Geneva Conven-
tion of August 12, 1949, Relative to the Protection of Civilian
Persons in Time of War, art. 144,6 U.5.T. 3516, T.I.A.S. No.
3365, 75 U.N.T.S. 287. The Geneva Conventions include the
civilian population as possible recipients of this instruction.

137.8. Dep't of Defense, Dir. No. 5100.77, The DOD Law of
War Program, paras. E1b, E2e(1) (1979).
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enlisted and officer personnel in a programmed
fashion.!t Enlisted personnel first receive this
training in their initial entry training and
receive additional training through -their
NCOES schools.’® Officers receive law of war
training initially in the officer basic courses;
training continues up through the Command
and General Staff College level.’® Refresher
training at'the unit level is also prescribed. AR
350-216 specifies that formal instruction in the
Conventions will be team-taught by officers of
the Judge Advocate General’s Corps together
with officers with command experience.l” The
content of the formal instruction on the Conven-
tion is found ih Army Subject Schedule 27-1.18

These are the regulatory bases for the train-
ing requirements in military justice and law of
war. It is important that judge advocates are
aware of the considerable weight of authority
that exists behind the classes they teach in the
service schools and in the field. When resources
are limited and hours of instruction, facilities,
and personnel availability are being negotiated,
the smart judge advocate can tactfully use this
clout of authority to insure that military justice
and law of war training receive the emphasis
they merit.

Training Developments
Officer Training

Officer training has been in a state of change
during the past six years. In 1977, the Review
and Evaluation of Training for Officers
(RETO), a Department of the Army study, was

HAR 350-1, ‘para; 4-6a.
151d,
16]d,

17U.8. Dep’t of Army, Reg. No. 350-216, Training—The Gen-
eva Conventions of 1949 and Hague Convention No. IV of
1907, para, 8a(2) (1975) [hereinafter cited as AR 350-216].

18U.8. Dep't of Army, Subject Schedule No. 27-1, The Gen-
eva Conventions of 1949 and Hague Convention No. IV of
1907 (1975) [hereinafter cited as ASubjSed 27-1].
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published.!? This study found a great need for
the systematic training of officers. Using the
terms of educational development specialists,
RETO recommended a “job and task” analysis
of every officer specialty in the Army.2° For
example, this meant that every skill required
and every task performed by an infantry rifle
platoon leader would be listed. Once these tasks
and necessary skills were identified, training
would be developed for. that specific target
audience, e.g., the infantry lieutenant, and
designed to give that officer the skills necessary
to perform each task to a given standard. This
task-condition-standard training approach
resulted in the identification of thousands of
tasks to be taught.

These tasks are grouped as either a. common
task, shared task, or specialty task.2! Common
tasks are those tasks common to many officer
specialties, such as, “Put On and Wear the M17
Series Protective Mask.” Shared tasks are com-
mon to fewer specialties and specialty tasks are
common to only one officer specialty, An exam-
ple of a shared task is, “Deploy Artillery by
Medium Lift Helicopter,” which is common to
artillery and aviation officer specialties. A spe-
cialty task is, “Supervise the Engagement of
Targets with the 4.2 Inch (107 mm) Mortar,”
which is performed only by the infantry officer
specialty. From these three groupings or “cook-
books” of tasks, each service school comman-
dant, in the role of the officer specialty propo-
nent, selects the tasks to be taught each officer.
officer. '

TJAG has insured that military justice and
law of war training will continue to receive
proper emphasis under this new system.

187.S. Dep't of Army Study, A Review of Education and
Training for Officers (30 June 1978) [hereinafter cited as
RETO)]. This study was commissioned by the Chief of Staff
of the Army in 1977. On 6 June 1979, the Chief of Staff
published his decisions on the RETO recommendations in
Chief of Staff, U.S. Army, Memorandum No. 210 (6 June
1979). The U.S. Army Training and Doctrine Command
(TRADOQC) was charged with implementing the compre-
hensive officer training and education system env1smned by
RETO.

2]d, at page IV-5.
2TRADOC Cir. No. 350-83-1, para. 3-3¢ (1983).

TJAGSA has prepared training support pack-

.ages, i.e., detailed lesson plans, for both subjects

in the U.S. Army Training and Doctrine Com-
mand (TRADOC) format for precommissioning
and officer basic courses.?2 The officer advanced
course materials will be sent to TRADOC by
June 1984. TJAGSA has also included a mil-
itary justice overview block of instructionin the
Entry Level Warrant Officer Course currently
being developed by TRADOC,

The military justice task, “Conduct Prelimi-
nary Inquiry Concerning Suspected Offenses
and Determine/Recommend Disposition,” is an
example of these tasks.2? The task statement
includes the context in which this task is likely
to occur, the cues to the officer that this task
must be performed, the conditions, i.e.,, mate-
rial, personnel, and constraints, under which
the officer will have to perform the task, and the
standard to which this task should be per-
formed. The performance measure portion of
the task statement outlines the steps the officer
should take to perform this task. For example,
under “Conduct Preliminary Inquiry”, ‘the
requirements include: review documentary evi-

2TRADOC Manual, Military Qualification Standards 1,

‘Training Support Package, Military Justice (1981); Mil-

itary Qualification Standards I, Training Support Package,
Law of War—Geneva and Hague Conventions Training
(1981); Military Qualification Standards II, Training Sup-
port Package, Military Justice (1981); Military Qualifica-
tion Standards II, Training Support Package, Law of
War—Geneva and Hague Conventions Training (1981)
[hereinafter cited as MQS I and II TSPs]. The basic officer
level lessons eover six military law and justice tasks:
1) 03-9080.10-1000, Impose Restraint Pending DIS
position of an Offense;
:2) 03-9080.11-1000, Conduct Preliminary Inqmry
. Concerning Suspected Offenses and Determine/
- 'Recommend Disposition;
3) 03-9080.12-3000, Authorize Searches, Inspectlons
and Inventories; .
4) 03-9080.30-2000, Admmlster Nonjudicial
Punishment; :
5) 03-9080.20-1000, Initiate -and Process Court-
Martial Charges; and
6) 03-9060.10-1000, Adhere toand Dlrect Adherence
to the Law of War and Know Your Rights and
Obligations as a Prisoner of War Under the Law of
War. . ;

“TRADOC Manual, Military Qualifieations Standards II,
Manual of Common Tasks, Task No: 03-9080.11-1000 (1982)
[hereinafter cited as MQS II Common Task Manual].




dence; question witnesses; determine availabil-
ity of witnesses if trial is likely: insure the
availability of the accused at trial; obtain, mark,
‘and retain any physical object involved in the
offense; advise the accused/suspect of Article
31(b), UCMJ, rights before questioning; and
allow accused to obtain counsel. The training
support package for this task addresses each of
these requirements in sufficient detail to enable
the officer to successfully complete this task
when it arises in an actual situation.

Another key recommendation of the RETO
study was that officer training be sequential
and progressive. If a lieutenant is taught the
standard of knowing how to perform operator
maintenance on the M-16 A1l rifle, for example,
a captain should learn how to train others in this
task or how to develop a company-level rifle
maintenance program. This building block con-
cept gave rise to the title of the new officer
training system—Military Qualification Stand-
ards (MQS) I (precommissioning level), MQS II
(lieutenant, one to three years), and MQS III
(captain over three years time in service).

Although judge advocates are exempt from
the M@QS system, it is important that we know
what it is. This is how virtually every other
officer in the Army will be trained in the future.
MQS is the system under which military justice
and law of war instruction will be disseminated
to officers.

Enlisted Personnel Training

Thé system for training enlisted personnel
has undergone a similar period of change. A
cataloguing of tasks for each military occupa-
tional specialty (MOS) at each skill level was
completed. These tasks were broken down into
two categories—MOS specific tasks and com-
mon tasks. Training support packages consist-
ing of lesson plans and references were
developed for these tasks.

In 1982, the Soldier’'s Manual of Common
Tasks was published.?® This manual included
those tasks deemed critical for the soldier, i.e.,

%RETO, supra note 19, at pages V7, 8.

27J,8. Dep't of Army, Field Manual No. 21-2, Soldier’s Man-
ual of Common Tasks - Skill Level 1 (1982).
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necessary for battlefield survival and mission
accomplishment. The October 1983 Soldier’s
Manual includes seventy-one critical tasks,
including five law of war tasks.2® Each soldier
through grade E-7 was tested on seventeen of
these tasks, including, “Know Your Rights and
Obligations as a Prisoner of War”, in fiscal year
1983.27 Training in these tasks begins at the
initial entry level and continues through formal
school and unit training.

There are seven military justice tasks for
enlisted personnel that are taught as specialty
tasks ‘to those soldiers with an MOS that
requires these specific skills. Additionally, non-
commissioned officers at the Advanced Non-
commissioned Officer Course, First Sergeant’s
Course and the Sergeants Major Academy
receive instruction in military justice.

These developments in the military justice
and law of war areas are part of the changes
now being implemented throughout the
enlisted training area. The new Common Task
Test, the MOS-specific written test, and the
soldier’s manuals for specific MOS'’s, such as the
71D Legal Clerk Manual, at specific skill levels
are additional results of this new, comprehen-
sive, systematic approach to training.2s

261J.S. Dep’t of Army, Field Manual No. 21-2, Soldier’s Man-
ual of Common Tasks - Skill Level 1 (1983)[heremafter cited
as ' FM 21-2]. The five law of war tasks are:

1) 181-906-1501, Apply the Customs and Laws of War
Governing Forbidden Targets, Tactics, and
Techniques;

2) 181-906-1502, Apply the Customs and Laws of War

_ Governing the Treatment of Captives and Detainees;

3) 181-906-1503, Apply the Customs and Laws of War
Governing the Protection of Civilians in Time of War;

4) 181-906-1504, Apply the Customs and Laws of War
Governing the Prevention and Reporting of Criminal
Acts; and

5) 181-906-1505, Know Your Rights and Obligations as
a Prisoner of War.

27U.8S. Dep’t of Army, Test Pam. No. CT—983N, Notice for
Common Task Test (1983).

28The legal clerk soldier’s manuals are: U.S. Dep'tof Army,
Field Manual No. 12-71D 1/2/3, MOS 71D Legal Clerk
Soldier’s Manual - Skill Level 1/2/3 (1981); U.S. Dep’t of
Army, Field Manual No. 12-71D 4/5, MOS 71D Legal Clerk
Soldier’s Manual - Skill Level 4/5 (1981). U.S. Dep’t of
Army, Field Manual No. 12-71E 2/3/4/5, MOS 71E Court
Reporter Soldier’'s Manual - Skill Level 2/3/4/5 (1981) cov-
ers the MOS 71E, Court Reporter, specialty.

)
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The Judge Advocate as Trainer

Judge advocates’ play an important role in’
training the Army in mlhtary justice and law of
war, ThlS role begms at the initial entry level,
continues through formal service schooling, and
includes refresher training. in Army units
worldwide. A judge advocate may be assigned
as an instructor at an Army service school or be
assigned training responsibilities for a unit by
the local staff judge advocate. The training
audience ranges from soldiers going through
basic training to senior level staff officers.
Effective preparation and familiarity with the
available training resources will assist the
judge advocate to successfully accomplish this
1mportant task. o o SN

Trammg Conswderatwns

When tasked to present legal mstructzon the
judge advocate should carefully prepare for the
c¢lass. Find out what the instruction is supposed
to cover. In a formal service school setting, this
may clearly be spelled out in the Program of
Instruction. The regulations and training sched-
ules mentioned earlier in this article will pro-
vide-specific guidelines for classes designed to
fulfill their requlrements However, unit train-
ing requests may be unclear or open-ended.
Knowing what you are to teach w111 prevent
unhappy surprlses v ,

Find out about your target audlence What
training have they had in the area you are teach-
ing? What is their unit mission? If all your
examples in your law of war class involve
artillery fire and the unit you are teaching isa
medical company, most of the value of your class
-‘will be wasted.

After you have found out what and who you
are teaching, make sure you will have adequate
facilities. A service school may have this well in
hand, but even there, you should insure that
film or slide projectors and other necessary
audiovisual support is available. The facility
‘must be able to hold your audience and enable
you to-communicate effectively with them.?

#An excellent article on preparing for law of war classes is
Elliott, Theory and Practice: Some Suggestions for the Law of
War Trainer, The Army Lawyer, July 1983, at 1. Major
Elliott’s: recommendations to the law of war trainer are
equally applicable to the military justice instructor.

- Finally, preparation involves becoming thor-
oughly. familiar with the material to be pre-
sented. The subjects of military justice and law
of war are like religion, politics or sports: they
are certain to generate questions, strongly held
positions, and a wide variety of ideas. The well
prepared judge advocate trainer can anticipate
many of these questions and prepare concise,
accurate responses. An array of training circu-
lars, field manuals, subject schedules, training
support packages, and other doctrinal or legal
sources exist to help the tramer achleve this
level of expertise.

. Enlisted Traim'ng Resources .

Judge advocates provndmg the statutorlly
mandated military justice trammg to initial
entrants in the Army shguld teach Military Jus-
tice Course A, found in TC 27-2.% Training Film
27-4821, narrated by Mike Connors, covers this
required training.3!

Initial law of war training for enlisted person-

nel should cover the points found in the lesson
plan in Army Subject Schedule 27-1.32 The five
law of war tasks and outlines in FM 21-2, Sol-
dier’s Manual of Common Tasks, presents a con-
cise overview of the law of war and include all
the teaching points found in Army Subject
Scheduled 27-1.® Primary resources include
The Law of Land Warfare3 and Internatlonal
Law, Volume I1.3

Refresher training in m111tary justice can be
of several types. If the training is to satisfy the
refresher training requirement in Article 137,

JUCMJ, Military Justice Course B, found.in TC
27-2, is the proper reference source.’¢ Training

wTC 27- -2, section II.

aU.8. Dep’t of Army, Training Fllm No 27- 4821 Uniform
Code of Military Justice, Part 1 - Pretrial, Trial, and Post-
Trial Procedures (1975). This film, by itself, does not fulfill
all UCMJ art. 137 requirements.

s“-‘ASub,]Scd 27-1.
®FM 21-2.

u.Ss. Dept of Army 'Field Manual No 27 10 The Law of
Land Warfare (1976) [hereinafter cited as FM 27-10].

%(J.S. Dep't of Army, Pam. No. 27-161-2, II International
Law (1962).

%TC 27-2, section II.

A




noncommissioned: officers in specific military
justice tasks can occur at Army service schools
or advanced noncommissioned officer courses.
The seven tasks developed by TJAGSA are
available to assist in this type of refresher/spe-
cialized instruction.?” The lesson plans cover
search and seizure, nonpunitive disciplinary
measures, punitive disciplinary measures,
obtaining a voluntary statement from a suspect
or accused, supervising preparation of a sworn/
unsworn statement, record of proceeding under
Article 15, UCMJ, and preparation of charge
sheets. Unit leve] refresher classes usually cover
a variety of military justice topics. Military
Justice Course B, the above-mentioned lesson
plans from TJAGSA, and topics of local com-
mand interest can be presented.

Law of war training at the unit level should

include coverage of the five law of war tasks
found in FM 21-2. Use of this manual together.

with FM 27-10, as well as tailoring the instrue-
tion to fit the mission of the unit, will result in
effective and interesting instruction. Training
Circular 27-10-1, Selected Problems in the Law
of War, is also a highly recommended source.38
This publication contains many excellent scena-
rios from which an active discussion of the law
of war and specific points of the law can be
developed. Training films on the law of war also
exist to assist in the presentation of law of war
principles at the unit level.?®®

~ Officer Training Resources

Officer training in military justice and law of
war begins in the precommissioning phase. The
MQS I Manual includes an overview of military

37These lesson plans are available from Commandant, The
Judge Advocate General’s School, U.S. Army, ATTN:
JAGS-ADN-EDO, Charlottesville, VA 22901. These lesson
plans are for government use only.

#U.S. Dep't of Arrhy; Training Circular No. 27-10-1,
Selected Problems in the Law of War (1979).

1See, e.g., U.S. Dep't of Army, Training Film No. 21-4228,
The Geneva Conventions and the Soldier (1971); U.S. Dep't
of Army, Training Film No. 21-4229, When the Enemy is
my Prisoner (1971); U.S. Dep’t of Army, Training Film No.
21-4249, The Geneva Conventions and the Military Police-
man (1971); U.S, Dep'tof Army, Training Film No. 21-4719,

The Geneva Conventions and the Medie (1975).
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justice and law of war.4 Training support pack-
ages on each topic have ‘been distributed to
ROTC and OCS instructors. These ‘materials
should be used by the judge advocate instructor
to insure that a standard base of instruction is
presented 1o all officer candidates.

The MQS II training packages should be used
to present military justice and law of war
instruction to students in Army service school
officer basic courses.!’ These materials cover

- each subject thoroughly and use of the materials
“will help insure a standard level of expertise in

these subjects for all newly commissioned offi-
cers. These materialsare updatedona TRADOC
schedule, but some areas are likely to become
obsolete due to a recent case decision or regula-
tory change. Instructors should carefully
review and update these lesson plans, particu-
larly in continually changing areas such as
administrative separations and search and
seizure.

Instructors of advanced course officers cur-
rently must rely on their own lesson plans for
instruction in law of war and military justice.
By June 1984, the training support packages for
this level of instruction will be published for the
Army’s modularized officer advanced course
pilot program. TJAGSA plans to have
TRADOC make copies of these materials avail-
able to all service schools. When these training
support packages become available, they should
be used as the basis for instruction at all officer
advanced courses. ‘

Officer refresher training resources include
all the basic resource materials. Emphasis
should be placed upon the mission of the unit
being trained. The suggestions and techniques
discussed in Major Elliott’s article on training
in the law of war are again applicable.®

Through a careful analysis of the target
audience, a solid familiarity with the subject
matter,a thorough review of the training litera-
ture, and systematic preparation, the judge

©.S. Dep'tof Army, Manual, Militafy Qualification Sthﬁd-
ards I, Chap. ITI (1981).

4MQS I and II TSPs.
2Elliott, supra note 29, at 1.
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advocate can insure a quality law of war or
military justice presentation. We owe it to the
Army .and to the Judge Advocate General’s
Corps to present accurate, interesting and thor-
ough instruction on these subjects. Training

the Armyin military justice and lawof warisan
important responsibility and a unique oppor-
tunity to perform another vital service to our
nation.

Disciplinary Infractions Involving
_ USAR Enlisted Personnel: ;
Some Thoughts for Commanders and Judge Advocates!
Lieutenant Colonel Robert R. Baldwin

Staff Judge Advocate, 78th Division (Training)
Edison, NJ

and

Major James E. McMenis ,
Plans Officer (Reserve Affairs), OSJA
FORSCOM, Ft. McPherson, GA

I. Introduction

The disposition of disciplinary infractions
involving United States Army Reserve enlisted
personnel (reservists) involves a variety of prob-
lems and considerations which differ somewhat
from those facing commanders and judge advo-
cates in the disposition of such infractions
involving enlisted personnel in the active com-
ponent of the Army. Since the United States
Army Reserve (USAR) is a part of the Army’s
total force, commanders and judge advocatesin
both the active and the reserve components
should be familiar with the more common prob-
lems that may arise from time to time in the
disposition of disciplinary infractions involving
reservists. The purpose of this article is to famil-
iarize commanders and judge advocates in both
components with some of these problems and to
provide some thoughts which may be helpful in
their solution. The procedures available will, of
course, vary according to the duty status of the
reservist.

Peculiarities in handling disciplinary infrac-
tions involving reservists stem largely from
jurisdictional questions under the Uniform

1This article is a revision of the article at The Army Lawyer,
February 1981, at 5.

i

Code of Mllltary Justice? in relatlon to the per-
formance by reservists of annual training or
active duty for training on the one hand and
inactive duty training on the other. Annual
training (AT) is a yearly period of training dur-
ing which unit personnel and certain Control
Group personnel are ordered to active duty for
not less than fourteen days.? Unit personnel may
perform AT with their units of assignment or,
as with Control Group personnel, they may be
attached temporarily, on an individual basis, to
an active component command. AT is fre-
quently referred to as “summer camp” but may
be performed during any season of the year,
whether in one continuous period or in incre-
ments. Active duty for training (ADT) is a
period of one or more consecutive days during
which USAR personnel are ordered to active

210 U.S.C. §§ 801-940 (1982) [hereinatfter cited as UCMJ].

8See 10 U.S.C. § 270(a) (1982); U.S. Dep'’t of Defense, JCS
Pub. No. 1, Dictionary of Military and Associated Terms, at
28 (1979) [heremafter cited as JCS Pub. 1); U.S. Dep't of
Army, Reg. No. 310-50, Military Publications—Catalog of
Abbreviations and Brevity Codes, at 18 (1 Jan. 1981) [here-
inafter cited as AR 810-50]. See also U.S. Dep’t of Army, Reg.
No. 135-200, Army Training of Individual Members, paras.
3-12, 3-13 (1 Jan. 1983), ch. 4 (C4, 1 Feb. 1984)[hereinafter
clbed as AR 135-200]; U.S. Dep’t of Army, Reg. No. 140-1,
Army Reserve—Mission, Organization, and Training, para.
3-16 (C1, 1 Apr. 1983) [hereinafter cited as AR 140-1].




duty on an individual basis.* ADT may be per-
formed at a reserve center or at an active com-
ponent command, depending on the terms of the
ADT orders. For unit personnel, ADT is fre-
quently referred to as “man-days,” and because
“man-day” spaces are strictly controlled, per-
sonnel are infrequently ordered to ADT. Con-
trol Group personnel ordered to active duty
other than AT serve inan ADT status. For unit
personnel, inactive duty training (IDT) is nor-
mally training that is performed in 4-hour
‘increments during which such personnel do not
acquire an activeduty status.® IDTis frequently
referred toas “weekly drills” or “monthly drills”
and may consist of a 4-hour period of duty on a
weeknight (a unit training assembly or “UTA")
or an 8-hour period of duty on a Saturday or
Sunday (a multiple unit training assembly or,
when one 8-hour day is involved, a “MUTA 2").
Unit personnel normally perform sixteen hours
of IDT during a calendar month. Although IDT
credit for retirement purposes is awarded to
both unit and Control Group personnel for the
completion of Army correspondence courses
_and other training activities,® IDT in the con-
text of this article is generally limited to weekly
and monthly drills performed by unit
personnel.

While reservists serving on AT or ADT are,
like members of the active component, gener-
ally subject to UCMJ jurisdiction under article
2(a)(1), the orders pursuant to which AT or ADT
is performed contain a self-executing termina-
tion date, UCMJ jurisdiction may properly at-
tach with respect to an offense committed by a
reservist during a period of AT or ADT. In the
case of a reservist held beyond the self-
executing termination date for trial by court-
martial, however, a jurisdictional problem
arises as to offenses committed after the self-
executing termination date of the AT or ADT

4See 10 U.S.C. § 672(d)(1982); JCS Pub. 1, at 4; AR 310-50, at
11. See also AR135-200, chs. 4,5(C4, 1 Feb. 1984); AR 140-1,
para. 3-27 (C2, 1 Nov. 1983).

5See 10 U.S.C. § 270(a) (1982); JCS Pub. 1,at 170; AR 310-50,
at 51. See also AR 140-1, para. 3-4b, ¢ d (1 Mar. 1983).

6See U.S. Dep’t of Army, Reg. No. 140-185, Army Reserve—
Training and Retirement Point Credits and Unit Level
Strength Accounting Records, para. 2-4 (15 Sep. 1979),
table 2-1(C3,1 Aug. 1983)[hereinafter cited as AR 140-185).
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orders and the earlier of the reservist’s release
after disposition under the UCMJ or reecall to
active duty pending dispesition under the
UCMJ." If the correct steps are taken prior to
the self-executing termination of AT or ADT
orders, this jurisdictional problem can be
avoided. o

Article 2(a)8)of the UCMJ appears to subject
reservists to UCMJ jurisdiction while perform-
ing IDT if certain prerequisites are met. In
practice, however, this provision has been given
no effect from the standpoint of Army reserv-
ists. Thus, USAR commanders and their staff
judge advocates must be aware of various alter-
natives to UCMJ jurisdiction in connection with
criminal and disciplinary infractions commit-
ted by reservists during IDT. In some instances,
depending upon the jurisdictional status of the
installation or site where an offense is com-
mitted by a reservist, particularly in locations
which do not have exclusive federal legislative
jurisdiction, disposition by civilian law enforce-
ment authorities is the practical and entirely
appropriate alternative to the exercise of UCMJ
jurisdiction. On the other hand, because some
offenses under the UCMJ have no state law
counterpart? USAR commanders may find
that it is frequently expedient and appropriate
to maintain discipline through the use of admin-
istrative alternatives to the exercise of UCMJ
jurisdiction. '

This article first considers, from the com-
mander’s standpoint, the disposition of criminal
and disciplinary infractions committed by
Army reservists whileon AT or ADT, including
disposition through the use of nonpunitive disci-
plinary measures and nonjudicial punishment
as alternatives to trial by court-martial or other
judicial disposition. Because reservists fre-

1But see UCMJ art. 2(a)(7) providing jurisdiction over
“[plersons in custody of the armed forces serving a sentence
imposed by a court-martial.”

8E.g., the purely military offenses under the UCMJ, such as
fraudulent enlistment or separation (art. 83), desertion (art.
85), absence without leave (art. 86), disrespect toward a
superior commissioned officer (art. 89), willfully disobeying
a superior commissioned officer (art. 90(2)), insubordinate
conduct toward a warrant officer or a noncommissioned
officer (art. 91(2), (3)), failure to obey a lawful order or
regulation (art. 92) and mutiny or sedition (art. 94).
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quently perform AT and ADT while attached,
either individually or as part of a USAR unit, to
an active component command for the adminis-
tration of military justice, the procedures which
should be followed in the case of a serious
offense committed by a reservist during AT or
ADT should be of special interest and concern to
active component commanders and their staff
judge advocates. Second, of particular interest
to USAR commanders and their staff judge
advocates is an evaluation of the Army’s posi-
tion with respect to the exercise of UCMJ juris-
‘diction over reservists performing IDT and the
various administrative alternatives to action
under the UCMJ which are available inan IDT
setting. Although this article focuses on situa-
tions involving USAR enlisted personnel, the
analysis of UCMJ jurisdiction over offenses
committed during AT or ADT, the disposition
of such offenses under the UCMJ by nonjudicial
and judicial means, and the lack of UCMJ juris-
diction over offenses committed during IDT
applies with equal force to USAR officer
(including warrant officer) personnel. In situa-
tions involving USAR officer personnel, how-
ever, initial action is apt to be taken at a higher
level of command than the company or battery
level where such action is normally taken in
cases involving USAR enlisted personnel.

Considerations similar to those applicable to
disciplinary problems involving USAR person-
nel sometimes apply to Army National Guard
personnel. However, the state-versus-federal
status of National Guard personnel presents a
variety of problems inapplicable to USAR per-
sonnel, particularly in the area of military jus-
tice during both AT and IDT. Accordingly,
disciplinary problems involving National
Guard personnel are not spec1f1cally treated in
this article.

I1. Reservists in AT or ADT Status

Reservists customarily perform AT and ADT
pursuant to orders with a self-executing termi-
nation date. They are subject to UCMJ jurisdie-
tion while performing AT and ADT and may be
punished under article 15, UCMJ or tried by
court-martial for offenses committed during
periods of active duty.® However, the short
duration of most AT and ADT (approximately
two weeks in the case of AT) usually precludes

V —

trial prior to the termination date of the self-
executing AT or ADT orders. After the termi-
‘nation date, UCMJ jurisdiction automatically
ceases unless, prior to such date, steps have been
taken to attach jurisdiction and make certain
-that it continues.1®

Control Group reservists and unit reservists
who are not performing AT or ADT with their
own units of assignment will usually be at-
tached to an active component command for the
administration of military justice. The active
component commander will fill the mllltaryjus-
tice role of the reservist’s company or battery
commander and will be confronted with the
same problems that a USAR commander would
have to face if, during AT, a member of the
command were to commlt a disciplinary
infraction..

When a reserviston AT or ADT.commits,or is
reasonably believed to 'have committed, some
form of misconduct or disciplinary infraction,
the reservist’s unit commander must address

‘the problem of what action to take. Options

available to a unitcommander include nonpuni-
tive disciplinary measures'and, if the miscon-
duct constitutes one or more offenses under the
UCMJ, nonjudicial punishment under article
15, UCMJ or trial by court-martial. Trial by
court-martial is reserved for serious offenses
under the UCMJ and judicial action is required
for the imposition of severe penalties. The
penalties that a unit commander may impose
directly under article 15, UCMJ for minor
offenses under the UCMJ are strictly limited.
Nonpunitive disciplinary measures may be
used in cases of misconduct which do not consti-
tute offenses under the UCMJ and these meas-
ures constitute a third alternative which a unit
commander should consider even in the case of
some forms of misconduct which constitute
offenses under the UCMJ.1

*UCMJ art. 2(aX1).

1Manual for Courts-Martial, United States, 1969(Rev ed.),
para. 11a [hereinafter cited as MCM, 1969].

uSee generally U.S. Dep’t of Army, Field Manual No. 27-1,
Legal Guide for Commanders, at 8-1 (Options) (18 May
1981) [hereinafter cited as FM 27-1].




A. Nonpunitive Disciplinary Measures

Nonpunitive disciplinary measures!? are
administrative, corrective actions which,
although perhaps unpleasant to the reservist,
are directed towards correction and instruction
and not the infliction of ‘a penalty or punish-
ment. Although misconduct is sometimes delib-
erate and intentional, it frequently results from
carelessness or lack of attention. Nonpunitive
disciplinary measures permit the unit com-
mander to teach a reservist the error of his or
her ways without inflicting a  penalty or
seriously tarnishing the reservist’s record. A
unit commander’s authority to take nonpunitive
disciplinary. measures is a function of the
authority to command. Being nonpunitive,
these measures are not generally prescribed in
the UCMJ. A unit commander’s selection of a
particular measure may be affected by such
factors as the type of misconduct involved and
the reservist’s state of mind and length of serv-
ice. More than one nonpunitive disciplinary
measure may be taken in an appropriate case.
Some of the nonpunitive disciplinary measures
available to a unit commander include admoni-
tion and reprimand, restraint or restriction,
administrative reduction, corrective training,
counseling, and the withdrawal of discretionary
benefits.

Admonition and Reprimand. In response to a
specific act of misconduct, a unit commander
may issue an oral or written admonition or
reprimand as an administrative, corrective
measure.!3 A corrective admonition is a warn-

127J.S. Dep’t of Army, Reg. No. 27-10, Legal Services—
Military Justice, para. 3-3a (1 Sep. 1982) [hereinafter cited
as AR 27-10]. For an evaluation of nonpunitive disciplinary
measures available to commanders with respect to enlisted
personnel in the active components of the Army, see FM
27-1, ch. 8. Apparently, no Army publication provides a
similar evaluation applicable to reservists. Because of the
limited scope of the cited authority, and the advisory nature
of field manuals, reliance upon the references appearing
therein may sometimes be misplaced in the case of reserv-
ists. Nevertheless, guidelines for the use of nonpunitive
disciplinary measures as discussed in FM 27-1, at 8-1, gen-
erally apply with equal force to reservists while on AT or
ADT.

1BMCM, 1969, para. 128¢; AR 27-10, para. 3-3b; FM 27-1, at
8-3 (Admonitions and Reprimands). For the rule on sus-
pending favorable personnel actions in connection with
admeonitions and reprimands, see infra note 80.
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ing that the conduct involved is considered to be
misconduct and that its repetition will likely
result in the taking of more severe action.14 A
corrective reprimand is a rebuke, reproof or
censure (strong criticism) for failing to comply
with a required standard of conduct.!® An oral
admonition or reprimand may be administered
to a reservist by the reservist’s unit commander
at a time and place of the commander’s choos-
ing.’% A written admonition or reprimand is
prepared in letter form and ‘must contain a
statement that the admonition or reprimand is
being imposed as an administrative measure
and not as nonjudicial punishment under article
15, UCMJ.1" A written admonition or repri-
mand may be included for aslong as three years
in the temporary section of a reservist's Military
Personnel Records Jacket (MPRJ), but only
after a copy has been referred to the reservist
for acknowledgement or rebuttal.!®

Restraint or Restriction. Apart from author-
ity to impose restriction as a form of nonjudicial
punishment under article 15, UCMJ a unit com-
mander may impose restraint or restriction
upon a reservist for administrative purposes
(e.g., pending inquiry concerning an alleged
offense, to insure the reservist’s presence within
the unit area, or as a precaution to keep the
reservist from being exposed to the temptation
of further, similar misconduct).!® A reservist
under administrative restraint or restriction
may be required to participate in all normal
military duties and activities.2

HAR 27-10, glossary at 2; FM 27-1, at 8-3 (Admonitions and
Reprimands, Corrective Admonishment).

51d,

IBFM 27-1, at 8-3 (Admonitions and Reprimands,
Procedure).

VAR 27-10, para. 3-3b(2); FM 27-1, at 8-3 (Admonitions and
Reprimands, Procedure).

BFM 27-1, at 8-3 (Admonitions and Reprimands, Proce-
dure). For further guidance on administrative reprimands,
see U.S. Dep’t of Army, Reg. No. 600-37, Personnel—
General—Unfavorable Information, paras. 24a, 2-6 (15
Nov. 1980). A written admonition or reprimand may be
permanently filed in a reservist’s Official Military Person-
nel File (OMPF) upon the order of a general officer. Id. at
para. 2-4b.

12AR 27-10, para. 3-3a.
20MCM, 1969, para. 20b.
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Administrative Reduction. An enlisted re-
servist may be administratively reduced by one
pay grade for inefficiency or misconduct.®!
“Inefficiency” includes technical incompetence
and any actor conduct reflecting that the reserv-
ist, “lacks those abilities and qualities required
and expected of a person of his [or her] grade
and experience.”?2 For purposes of administra-
tive reduction, “misconduct” consists of, “those
acts or omissions which may be equated to a
violation of the punitivearticles of the UCMJ.”%
In general, 2 company or battery commander
may reduce a reservist in pay grade E3 or E4;%
however, a commander below the grade of
major may not reduce a specialist or a noncom-
missioned officer for misconduct.?s A company
or battery commander may recommend to a
higher authority the administrative reduction
of a reservist in pay grade E5 or above for ineffi-
ciency or misconduct and, in the case of a com-
mander below the grade of major, the
administrative reduction of a specialist or a
noncommissioned officer in pay grade E4 for
misconduct. A reservist in pay grade E5 or
above, however, may be reduced for inefficiency
or misconduct only upon the recommendation of
a board composed of officers and senior noncom-
missioned officers.26 Written notice of the spe-
cific allegations on which a proposed reduction
is based must be given to the reservist in all
cases, and the reservist must be given the oppor-

2(J,S. Dep’t of Army, Reg. No. 140-158, Army Reserve—
Enlisted Personnel Classification, Promotion, and Reduc-
tion, para. 3-38z (C10, 1 Mar. 1983), b (C13, 1 Feb. 1984)
[hereinafter cited as AR 140-168]. For the rule on suspend-
ing favorable personnel actions in connection with adminis-
trative reductions, see infra note 80.

22]d, at para. 3-38a.
28]d, at para. 3-38b (C13, 1 Feb. 1984).

#A commander's authority to reduce from a particular
grade generally depends upon his or her authority to pro-
mote to that grade. Id. at para. 3-2b (C8, 15 Feb. 1982). A
company or battery commander has authority to promote to
pay grades E3 and E4. Id. at para. 3-2¢ (C8, 15 Feb, 1982),
table 3-1 (C9, 1 Oct. 1982).

#]d, at para. 3-38b (C13, 1 Feb. 1984). Except in cases

involving reduction from E4 to E3, specialists and noncom- -

missioned officers may be reduced for misconduct only to a
lower specialist or noncommissioned grade, respectively,
and only if the lower grade is authorized in the member’s
military occupational specialty. Id.

2%6]d. at para. 3-37.

tunity to submit statements on his or her own
behalf.?” If reduced, a reservist has the right to
submit an appeal.?®

Corrective Training. Corrective training
may be used when a reservist demonstrates the
need for additional training.2® Corrective train-
ing is appropriate only when there is a direct
relationship with the infraction involved (e.g., 2
reservist who appears in improper uniform
may be required to attend special instructionin
the correct wearing of the uniform). Corrective
training may not be used as a punitive measure
and, therefore, must not have even the appear-
ance of punishment. If a reservist believes that
additional, corrective training is punitive, then
the benefits -and effects of all training and
instruction are apt to be compromised.

Counseling. Counseling generally involves
advising a reservist of his or her errors or omis-
sions.?® It may be written or oral but is usually
oral. Counseling may be performed by a unit
commander personally or by a personal repre-
sentative. In the course of counseling, an effort
should be made to determine what caused the
reservist’s misconduct, why the reservist failed
to adhere to the proper standards of conduct,
and the reasons for the reservist’s negative or
indifferent attitude. Properly performed, coun-

21]d, at para. 3-38a(1) (C10, 1 Mar. 1983}, b (C13, 1 Feb.
1984).

28]d. But see AR 140-158, para. 3-39¢ (C10, 1 Mar. 1983),
indicating inapparent conflict with para. 3-38bthat appeals
from reductions for misconduct are governed by UCMJ art.
15. This apparent conflict is resolved by applying the more
specific rules under UCMJ art. 15 to appeals from adminis-
trative reductions for misconduct. There are two proce-
dural differences. First, a reservist who is administratively
reduced for inefficiency has 30 days in which to appeal
while the appeal period for administrative reductions for
misconduct is limited to 15 days. In addition, while appeals
from administrative reductions for inefficiency may be
reviewed by any qualified officer, appeals from administra-
tive reductions for misconduct must be reviewed by a judge
advocate. Compare AR 140-158, para. 3-3956 (C10, 1 Mar.
1983) with MCM, 1969, para. 135.

29Corrective training asdescribed in FM 27-1,at 8-4, applies
with equal force to reservists while on AT, ADT, or while
performing IDT. See also U.S. Dep’t of Army, Reg. No.
600-20, Personnel—General—Army Command Policy and
Procedures, para. 5-6 (15 Oct. 1980). ‘

3Counseling as described in FM 27-1, at 8-8, applies with
equal force to reservists while on AT, ADT or IDT.




seling can provide helpful advice or the neces-
sary inspiration for proper conduct in the
future. Depending upon the problem involved,
the reservist may be referred to a professional
counselor (e.g., a chaplain or a judge advocate).

Withdrawal of Discretionary Benefits. In
order to maintain discipline, a unit commander
may withhold any privileges he or she is author-
ized to confer.?! In addition to the pass privi-
lege, there are other privileges which may be
withheld. For example, a reservist may be
barred from a specific area or activity (e.g., a
reservist who commits an assault in the day-
room may be barred from that room). Although
a unit commander cannot withhold privileges
over which he or she has no control (e.g., driving
on post or PX privileges), a unit commander
may recommend the withdrawal of such privi-
leges to a higher authority. The privilege with-
held should have a significant relationship with
the misconduct or offense involved (e.g., the unit
commander should not recommend the with-
drawal of PX privileges for an assault in the
dayroom). When a unit commander is author-
ized to confer a privilege that is to be withheld,
he or she simply informs the reservist that the
privilege has been revoked for a specific period
of time.?2 When the privilege to be withheld is
within the power of a higher authority to confer,
a unit commander may submit a written
request through channels that the reservist’s
privilege be withheld.? Grounds for the recom-
mended withdrawal of a privilege should be
stated in the request.

Reservists Attached to Active Component
Commands. When a reservist on AT or ADT is
attached temporarily on an individual basis to
an active component command for the adminis-
tration of military justice, the active component
commander filling the role of the reservist’s
unit commander may determine that miscon-

31The discussion on the deferment of discretionary benefits
appearing in FM 27-1, at 8-2, applies equally to reservists
whileon AT or ADT. Because of the limited duration of IDT,
the withdrawal of discretionary benefits in an IDT setting
may be of little constructive value to the maintenance of
discipline.

32]d. (Deferment of Discretionary Benefits, Procedure).
33]d.
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duct or disciplinary infractions should be dis-
posed of by the use of nonpunitive disciplinary
measures. If time does not permit the taking of
such measures or if the active component com-.
mander is without authority to take a particular
measure (e.g., administrative reduction for mis-
conduct), the reservist’s conduct may be docu-
mented and referred to the commander of hisor
her unit of assignment for appropriate action
after the reservist has returned to an IDT
status.

B. Nonjudicial Punishment

~ When a reservist commits or is reasonably
believed to have committed one or more offenses
under the UCMJ, the reservist’s unit com-
mander (including an active component com-
mander filling the role of a reservist’s unit
commander) may consider the imposition of
nonjudicial . punishment under article 15,
UCMJ. Although not a hard and fast rule,
offenses which are suitable for disposition
under article 15, UCMJ are “minor” offenses,
namely, offenses which constitute crimes under
the UCMJ but not including offenses which, if
tried by a general court-martial, could result in
the imposition of a dishonorable discharge or
confinement at hard labor for more than one
year.3 ‘

Company grade commanders have imme-
diate article 15, UCMJ jurisdiction over person-
nel assigned or attached to their commands.3 In
most cases, the company or battery is the level of
command at which nonjudicial punishment
should be administered.* While unit command-
ers should make maximum use of nonpunitive
disciplinary measures and should avoid resort-
ing to nonjudicial punishment under article 15,
UCMJ, nonjudicial punishment may neverthe-
less be appropriate to avoid blemishing a reserv-
ist’s record with a court-martial conviction or
to correct and educate a reservist who hasin the
past not benefited from the use of nonpunitive
disciplinary measures.? A unit commander’s

34See MCM, 1969, para. 1284, See also MCM, 1969, paras..
1266, 127¢ (C7, 15 Apr. 1983); AR 27-10, para. 3-9.

35AR 27-10, paras. 3-7Ta, 3-8a, b.
6See AR 27-10, para. 3-5a.
3TMCM, 1969, para. 128¢; AR 27-10, para. 3-2.
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authority to impose nonjudicial punishment
carries with it the grave responsibility of exer-
cising 'that authority in a completely judicious
manner.3 Accordingly, unit commanders must
be familiar with the requirements, policies, lim-
itations and procedures for the imposition of

nonjudicial punishment set forth in chapter .
XXVI, MCM, 1969; chapter 3, AR 27-10; andf

chapter '3, FM 27-1.%

Upon receiving information that a member of
the command may have committed an offense
under the UCMJ, the unit commander having
immediate article 15, UCMJ jurisdiction should
conduct (or cause to be conducted) a prelimi-
nary inquiry to determine whether the alleged
misconduct actually occurred, whether the mis-
conduct constitutes an offense under the UCMJ,
and whether the reservist in question commit-
ted the offense.® If it is determined, on the basis
of the unit commander’s preliminary inquiry,
that the reservist committed an offense under
the UCMJ, the unit commander must then
decide upon an appropriate disposition, taking
into account such relevant factors as the period
of 'time remaining during AT or ADT and
whether the misconduct is sufficiently serious
that it would likely be referred to trial by the
appropriate court-martial convening authorlty

Inthe course of deciding upon an appropnate
dlsposmon, the unit commander may consult
with an avallable USAR judge advocate or, if
unavailable, with the staff judge advocate of the
installation where the reservist is performing
ATor ADT. In any ‘event, however, a unit com-
mander must exercise personal dlscretlon

AR 27-10, para. 3 13. .

2 Although geared toward use by commanders in adminis-
tering nonjudicial punishment to enlisted personnel in the
active components of the Army, the guidance in FM 27-1,
ch. 3, is generally appllcable in administering nomudlclal
punishment to reservists while performing AT or ADT. It
should be noted, however, that FM 27-1 has yettobe revised
to mcorporabe the major changes introduced in the 1982
revision of AR 27-10, including the instituting of summar-
ized proceedings under UCMJ art. 15 (AR 27-10, para.
3-16). Thus, FM 27-1, ch. 3, ismost relevant to the command-
er’s decision to utilize nonpunitive disciplinary measures or
nonjudicial punishment and to formalized proceedings
under UCMJ art. 15 (AR 27-10, paras. 3-17, 3-18).

“MCM, 1969, para. 32b (C5, 1 Apr. 1982); AR 27-10, para.
3-14; FM 27-1, at 2-1 (Report of Offense, Investlgatlon) 3 2
(Procedure (headnote)) .

(without interference or direction by any supe-
rior) in deciding whether nonjudicial punish-
ment should be imposed at all and, if so, the
amount and nature of the punishment.#
Because a reservist generally has the right to
refuse nonjudicial punishment and demand
trial by court-martlal regardless of the form of
proceedings employed, 2 aunit commander con-
sidering whether disposition under article 15,
UCMJ is appropriate should be aware of the
potentially adverse effect on discipline of a re-
servist’s demand for trial by court-martial if it
turns out that the reservist is not extended on
active duty for purposes of trial or that charges
against the reservist are not referred to trial by
the appropriate court martial convening
authority. A decision to employ summarized
proceedings under article 15, UCMJ earries no
assurance that the reservist will not demand
trial by court-martial. Therefore, disposition
through the use of a nonpunitive disciplinary
measure such as a one pay grade reduction for
‘misconduct is apt to be an even more effective
means for maintaining discipline than a reduc-
tion imposed under article 15, UCMJ since the
use of an administrative reduction avoids the
risk (or likelihood) that the reservist will
demand trial by court-martial.*

If a unit commander concludes that disposi-
tion under article 15, UCMJ is appropriate,
then a further decision must be made as to
whether to employ simmarized or formal pro-
ceedings.* When compared with: formal pro-
ceedings, summarized proceedings are. more
streamlined; however, the available punish-
ment optionsare llmlted toextra dutles for four-

4a1AR 27410, paras. 3-4,:8-16q, 3-17.
‘Ud at paras. 3-165(5); 3- 184d.

"3Although misconduct may be considered asreflectingona
reservist’s efficiency, a single act of misconduct {s not a
sufficient basis for a reduction for inefficiency. See AR
140-158, para. 3-38a (CIO 1 Mar. 1983). Nevertheless, a
single act of misconduct, i.e., conduct which may be equated

‘to a violation of the punitive articles of the UCMJ, is a

sufficient basis for a reduction for misconduct under AR

140-158, para. 3-386 (C13, 1 Feb. 1984). For a discussion of

the rules pertaining to administrative reductions for ineffi-
ciency and misconduct, see supra notes 20-27 and accom-
panying text.

#Compare AR 27-10, para. 83-16 with AR 27-10, paras. 3-17,
3-18.




teen days, restriction for fourteen days, and/or
oral reprimand or admonition.#* Formal pro-
ceedings are required in order for a forfeiture of
pay or a reduction in grade to be imposed as
punishment under article 15, UCMJ

Summarized Proceedings. If a unit com-
mander concludes that summarized proceed-
ings under article 15, UCMJ are appropriate,
extreme care should be employed to adhere
strictly to the procedures set forth in paragraph
3-16 of AR 27-10. While a reservist has the right
to demand trial by court-martial even when
summarized proceedings are offered, the risk of
such a demand is reduced because the com-
mander is required at the outset to explain the
maximum punishments which may be
imposed.*” In addition, although a reservist who
is offered summarized proceedings normally
has twenty-four hours in which to decide
whether to demand trial by court-martial, there
is no right to consult with counsel before mak-
ing this decision.® The right to counsel is con-
sidered unnecessary because of the extreme
limitations on the punishments which may be
imposed.4?

Formal Proceedings. If a unit commander
concludes that formal proceedings under arti-
cle 15, UCMJ are appropriate, the scenario at-
tached to AR 27-10 as Appendix B should be
used as a guide for conducting the required pro-
ceedings, especially in the case of USAR com-
manders who are involved with article 15,
UCMJ on an infrequent basis. Use of Appendix
B will help insure that article 15, UCMJ pro-
ceedings are conducted in an orderly fashion, in
compliance with the requirements of law and
regulation applicable to such proceedings, and
safeguard the procedural rights of the reserv-

45See AR 27-10, para. 3-16a.

“See id. at para. 3-17b. Formal proceedings are also
required in all officer (including warrant officer) cases. fd.
at para. 3-17a. o

“]d. at para. 3-165(2).

]d. at para. 3-16¢(2). Depending upon the remaining dura-
tion of a reservist’s AT or ADT, the 24-hour decision period
may be shortened.

“]d.
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ist.5® Because of the normally short duration of
AT and ADT, it may not be unreasonable to
allow a reservist considerably less than the nor-
mal forty-eight hours to consult with counsel
before deciding whether to demand trial by
court-martial 5! and to expedite matters, a unit
commander should direct the reservist to a
judge advocate for advice.

If a company grade commander feels that
formal proceedings under article 15, UCMJ are
appropriate, but that the punishment authority
is not appropriate for the misconduct of a re-.
servist, the case may be forwarded to the field
grade commander with a request that the field
grade commander exercise his or her own
authority under article 15, UCMJ .52 In a serious
case where a reduction in grade is believed to be
the appropriate form of punishment and the
company grade commander lacks authority to
promote to the grade held by the reservist re-
ferral to the field grade commander is entirely
appropriate and advisable.’3 On the other hand,
where forfeiture of pay is considered to be the
appropriate form of punishment, referral to the
field grade commander will not increase the
maximum forfeiture that may be imposed upon
areserviston AT. Ingeneral, cumulative forfeit-
ures from one or more actions under article 15,

UCMJ are limited to one-half of a service.

member’s pay per month.5 This limitation has
been extended to reservists on AT so that not-
withstanding the statutory limits on the for-
feiture authorities of company and field grade
commanders under article 15, UCMJ (up to
seven days’ pay in the case of a company grade
commander and up to one-half of one month’s
pay per month for two months in the case of a
field grade commander), no more than one-half.
of a reservist’s pay is subject to forfeiture from

8Jd. at para. 3-15. For the rule on suspending favorable
personnel actions in connection with nonjudicial punish-
ment, see infra note 80. '

See id. at para. 3-18/(1).
82]d. at para. 3-5.

53S¢ee 7d. at para. 3-196(6)a). In general, a company grade
commander lacks authority to promote to grades Eb and
above. See AR 140-158, para. 3-2a (C8, 15 Feb. 1982), table
3-1 (C12, 1 Aug. 1983).

54]d. at para. 3-19b(7)(b).
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the time punishment is imposed until the con-
clusion of AT.5 For example, if nonjudicial pun-
ishment is imposed upon a reservist with ten
days of AT remaining, both a company grade
commander and a field grade commander are
limited to a maximum forfeiture of five full
days of pay (i.e.,, the lesser of one-half of the
reservist’s pay for the remainder of AT or seven
full days of pay in the case of a company grade
commander, and the lesser of one-half of the
reservist’s pay for the remainder of AT or one-
half of one month’s pay per month for two
months in the case of a field grade commander).

C. Judicial Punishment

If a unit commander determines that areserv-
ist’s misconduct during AT or ADT involves a
serious offense under the UCMJ and that dispo-
sition by means of nonpunitive disciplinary
measures or nonjudicial punishment is inade-
quate or inappropriate, the commander must
come to grips with disposition by judicial means
under the UCMJ or by referral to federal, state
or local law enforcement authorities (state or
local authorities would have jurisdiction only if
the AT or ADT installation or site is not subject
to exclusive federal legislation jurisdiction).

If the offense involved is not a purely military
offense’ (e.g., larceny, drug abuse, assault) re-
ferral to state or local authorities who are will-
ing and able to exercise their jurisdiction is an
expedient and clearly appropriate solution. It
should be noted that a reservist convicted by a
civil court of an offense which if tried under the
UCMJ could result in a punitive discharge, or
for which the sentence by civil authorities
includes confinement for at least six months
without regard to suspension or probation, is

55See Department of Defense Military Pay and Allowances
Entitlements Manual (DODPM), para. 80354b (C70, 7 Dec.
1982). For the maximum forfeiture that may be imposed by
any commanding officer, including a company grade com-
mander, see UCMJ art. 15(bX2)c); MCM, 1969, para.
1315(2Xa)X3). For the maximum forfeiture that may be
imposed by a commanding officer in the grade of major or
above, see UCMJ art. 15(b)}2)H)(iii); MCM, 1969, para.
131b(2XbX3).

s8For examples of purely military offenses, see supra note 8.

subject to separation from the USAR.%" If sepa-
ration is recommended in such a case, the reserv-
ist’s service will normally be characterized as
“under other than honorable conditions.”s®
Approval of a recommendation that a reservist
be separated under other than honorable condi-
tions because of a civil conviction will result in
the reservist being both reduced to pay grade
E15and discharged.® Alternatively, if a reserv-
ist receives a civil conviction for an offense not
warranting discharge, he or she may be admin-
istratively reduced one or more pay grades by
the commander having reduction authority.®!
In any event, if the offense committed during
AT.or ADT is a purely military offense, or if
after conferring with a USAR or active compo-
nent judge advocate the unit commander
decides to proceed under the UCMJ, various
procedural obstacles must be overcome.?

In general, court-martial jurisdiction at-
taches to a reservist for an offense committed
while on AT or ADT by taking action with a
view towards trial.®3 Apprehension, arrest, con-
finement, or the preferral of charges is suffi-
cient to attach jurisdiction. Once jurisdiction
attaches with respect to an offense prior to the
self-executing termination date of AT or ADT
orders, it continues for all purposes with respect
to the offense, from the preferral of charges
through the completion of any punishment
imposed.® If jurisdiction has not attached prior

871J,S. Dep't of Army, Reg. No. 135-178, Army National
Guard and Army Reserve—Separation of Enlisted Person-
nel, para. 7-7 (C1, 1 May 1983) [hereinafter cited as AR
135-178). For the rule on suspending favorable personnel
actions in connection with administrative separation pro-
ceedings, see infra note 80.

%]d. at para. 7-3.

5¢/d, at para. 2-20; AR 140-158, para. 3-38¢ (C13, 1 Feb.
1984).

AR 135-178, para. 7-10c.
61AR 140-158, para. 3-38¢ (C10, 1 Mar. 1983).

s2For a discussion of the various jurisdictional problems
associated with self-executing orders, see U.S. Dep't of
Army, Pamphlet No.27-174, Military Justice—Jurisdiction
of Courts-Martial, para. 4-4b. (C1, 1 Feb. 1981)[hereinafter
cited as DA Pam 27-174].

©sSMCM, 1969, para. 11d.

é]d.; United States v. Willeford, 5 M.J. 634 (A.F.C.M.R.
1978).

Poamat




to the self-executing termination date of AT or
ADT orders, a reservist generally may not be
tried by court-martial for any offense commit-
ted while on AT or ADT .8

Even if jurisdiction properly attaches with
respect to an offense committed before the self-
executing termination date of AT or ADT
orders, there is no jurisdiction over offenses
committed after that date (and, in light of arti-
cle 2(a)(7), UCMJ prior tosentencing) unless the
reservist is properly extended on active duty
prior to the self-executing termination of the
AT or ADT orders. The problem of post-
termination offenses has been considered intwo
cases.

In United States v. Mansbarger,$¢ a USAR
lieutenant was tried for two periods of AWOL,
the second of which occurred after the termina-
tion date of his self-executing orders. The
charge for the first period of AWOL was pre-
ferred before the termination date, but the ter-
mination date was not extended until nearly two
weeks after it had occurred. The second period
of AWOL occurred during this two-week
period. On these facts, the Army Board of
Review concluded that there was no UCMJ
jurisdiction over the second period of AWOL
and sustained only the conviction for the first
period of AWOL. The board further noted that
the exercise of jurisdiction over one offense com-
mitted prior to the termination date of self-
executing orders does not automatically extend
orders so as to provide jurisdiction over offenses
committed after the self-executing termination
of such orders.¢” In United States v. Hamm,58 a

8MCM, 1969, para. 11a. See United States v. Smith, 4 M.J.
265 (C.M.A. 1978) (no jurisdiction over the person for in-
service offenses where no action was taken with a view
towards trial before the effective date of self-executing
orders releasing the accused from active duty in the Navy;
the mere drafting of charges before the effective date is
insufficient). :

6620 C.M.R. 449 (A.B.R. 1955).
57]d. at 454.

6836 C.M.R. 656 (A.B.R.), petition denied, 16 C.M.A. 655, 36
C.M.R.541(1966). In Hamm, the accused was on active duty
not for AT or ADT but for the purpose of receiving basic
combat training and advanced individual training shortly
after his initial enlistment. Today, reservists on active duty
for such purposes are on initial active duty training (IADT).
See 10 U.S.C. § 511(d)(1982); JCS Pub. 1, at 174; AR 310-50,
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case involving an enlisted member of the Okla-
homa ‘National Guard, the government con-
ceded the lack of jurisdiction over charges of
larceny and escape committed after the termi-
nation date of self-executing orders but while
the accused was being properly held for trial on
a robbery charge which occurred before the
self-executing termination date.

From these decisions, it follows that if the AT
or ADT orders of a reservist are properly
extended before their self-executing termina-
tion to aveid a separation from active duty,
court-martial jurisdiction may attach to any
offenses committed by the reservist during the
extended period of active duty.®® Extension
orders may be oral or written;™ however, it is
advisable to confirm an oral order in writing at
the earliest possible time. Otherwise, at a trial
involving an offense committed after the origi-
nal termination date, the issuance of the exten-
sion order may become a factual issue.

Whenever possible, offenses committed by
reservists during AT or ADT are to be disposed
of by administrative action, under article 15,
UCMJ, or by referral to federal, state or local
civilian law enforcement authorities. Trial by
court-martial is limited to cases involving
serious offenses which cannot be disposed of by
such other means.”? When court-martial juris-

at 50; AR 135-200, ch. 3, sec. I (C3, 1 Nov. 1983). IADT is,
therefore, another period of active duty performed by re-
servists pursuant to orders with a self-executing termina-
tion date.

“DAJA-CL 1975/2215, paras. 3, 4, 6 Aug. 1975,

0See Mansbargef,y 20 C.M.R. at 452; DAJA-CL 1975/2215,
para. 3, 6 Aug. 1975.

TFORSCOM (AFPR-RC) letter, 20 Sep. 1975, subject:
Extension of AT/ADT Orders of USAR Personnel Pending
Disciplinary Action, para. 4 [hereinafter cited as FORS-
COM letter, 20 Sep. 1975]; TRADOC (ATJA) letter, 3 Aug.
1976, subject: Court-Martial Jurisdiction Qver USAR Per-
sonnel on Annual Training/Active Duty Training
(AT/ADT), para. 4 [hereinafter cited as TRADOC letter, 3
Aug. 1976]. The texts of the FORSCOM and TRADOC let-
ters are reproduced at the conclusion of this article as
Appendix A and Appendix B, respectively. A discharge for
the good of the service, i.e., in lieu of trial by court-martial is
an administrative action sometimes used to dispose of
charges preferred under the UCMJ. U.S. Dep’t of Army,
Reg. Ne. 635-200, Personnel Separations—Enlisted Person-
nel, ch. 10 (1 Oct. 1982) [hereinafter cited as AR 635-200].
However, these provisions are not applicable to reservists
during AT. See, AR 635-200, para. 1-6a.
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diction is exercised, current policy requires that
the termination date of the self-executing AT or
ADT orders be extended pending the disposi-
tion 'of court-martial :charges.”? For Control
Group reservists, the commander of the Army
Reserve Personnel Center (Provisional) has
authority to extend AT or ADT orders; the area
commander has such authority for unit reserv-
ists.” The request for extension is made by the
active component commander exercising gen-
eral court-martial jurisdiction over the
reservist.”

D A Commander’s Checklist

In order to insure the prompt and proper pro-
cessing of a reservist suspected of having com-
mitted an offense under the UCMJ while on AT
or ADT, the unit commander having immediate
article 15, UCMJ jurisdiction should take the
following actions before the termination date of
the reservist’s self-executing AT or ADT
orders

1. Conduct a prellmlnary inquiry into
the suspected offense or offenses so that an
intelligent disposition can be made.™ If the
preliminary inquiry includes aninterview
of the suspected reservist, the unit com-
mander should start the interview by
warning the reservist of his or her rights
under article 31, UCMJ."8

2. Consider taking nonpunitive discipli-
nary measures’ or imposing nonjudicial
punishment under article 15, UCMJ.?

12FORSCOM letter, 20 Sep. 1975, para.3; TRADOC letter, 3
Aug. 1976, para. 3.

BFORSCOM letter, 20 Sep. 1975, para.2; TRADOC letter, 3
Aug. 1976, para. 2. On 1 Oct. 1983, the commander of the
Army Reserve Personnel Center (ARPERCEN) assumed
command of Control Group personnel. See DCSPER, Per-
manent Order 173:1, 27 Sep. 1983).

“FORSCOM letter, 20 Sep. 1975, para.3; TRADOC letter, 3
Aug. 1976, para. 3.

MCM, 1969, para. 32b (C5, 1 Apr. 1982); FM 27-1, at 2-1
(Report of Offense, Investigation), 3-2 (Procedure
(headnote)). .

%Se¢e FM 27-1, at 2-2 (Article 31 Warning/Right to a
Lawyer).

""See supra notes 12-33 and accompanying text.

18See supra notes 34-565 and accompanying text.

S

Nonpunitive disciplinary measures are

© often the most effective means available to
a unit commander for disposing of minor -
disciplinary infractions, including most
minor offenses under the UCMJ.

3. If it is determined that disposition
through the use of nonpunitive discipli-
nary measures or under article 15, UCMJ
is not appropriate, or if disposition under
article 15, UCMJ is proposed and the re-
servist refuses nonjudicial punishment and
demands trial by court-martial, promptly
confer with an available USAR judge-
advocate or, if unavailable, with the staff
judge advocate of the installation or site
where the reservist 1s performing AT or
ADT.

4, If it is determined that court-martial
jurisdiction will be exercised (i.e., because
the situationinvolves a serious offense as to
which federal, state or local civilian law
enforcement authorities will not or, in the
case of a purely military offense, cannot
exercise jurisdiction), promptly take the
following additional actions which, except
for (f) below, should be carried out con-
currently:

(a) Take action against the reservist
with a view towards trial.”™

(b) Initiate suspension of favorable
personnel actions.’ Questions with

79See supm notes 63-65 and accompanying text

80[.S. Dep’'t of Army, Reg. No. 600-31, Personnel-—
General—Suspension of Favorable Personnel Actions for
Military Personnel in National Security Cases and Other
Investigations and Proceedings, para, 6a(2)(IC101, 24 June
1983) [hereinafter cited as AR 600-31]. Favorable personnel
actions must be suspended against reserve component per-
sonnel whenever action has been initiated, 7.e., whenever an
official document commencing the action has been signed;
for administrative separation or court-martial (all person-
nel, including officers), for nonjudicial punishment (all per- .
sonnel in grades E-4 or higher, but not in cases involving
summarized proceedings); for administrative reduction in
grade (all personnel in grades E-4 to E-9); or for written
administrative admonition or reprimand (all personnel,
including officers). In addition, favorable personnel actions
are generally suspended in cases of reserve component per-
sonnel entered in a weight control program under U.S.
Dep’t of Army, Reg. No. 600-9, Personnel—General—The
Army Weight Control Program (15 Feb. 1983) [hereinafter
cited as AR 600-9]. AR 600-31, para. 6a(11) (IC 101, 24 June
1983). While favorable personnel actions may be suspended
pending the disposition of court-martial charges, initiating




respect to the suspension of favorable
personnel actions should be directed
to the adjutant general of the USAR
unit or of the activecomponent instal-
lation where the reservist is perform-
ing AT or ADT. »
(c) Prepare and process the Charge
Sheet (DD Form 458).5!
(d) Read the charges to the accused
reservist.5? ’
(e) Through appropriate channels,
request the adjutant general of the
active component installation where
the reservist is performing AT or
. ADT to obtain authority for and to
issue orders extending the active
duty status of the accused reservist.®
If not previously stated in the accused
reservist’s AT or ADT orders, the
orders extending the reservist on
active duty should attach the reserv-
‘ist to the AT or ADT installation for
the administration of military jus-
tice. The AT or ADT installation will
issue appropriate accession orders
assigning the accused reservist to a
unit at the installation.
(f) Deliver the charge sheet, the
accused reservist, and his or her
MPRJ to the gaining commander for
processing through normal channels
at the AT or ADT installation.

5. Make and retain detailed personal
notes of all that transpires with respect to
an accused reservist and the suspected
offense or offenses. Since time is of the
essence in the processing of an accused re-
servist, all communications should be
made by telephone and, if necessary, con-
firmed in writing at a later time.

the suspension of favorable personnel actions in'itself is an
administrative action and not an action witha view towards
trial such as would cause UCMJ jurisdiction to attach to a
particular offense. United States v. Hamm, 36 C.M.R. 656,
659-60 (A.B.R. 1966).

81S¢e AR 27-10, paras, 5-14, 5-15; FM 27-1, ch, 4.

2MCM, 1969, para. 32(1)(C5, 1 Apr. 1982); FM 27-1,at 4-5
(Informing the Accused).

83See supra notes 73-74 and accompanying text.
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II1. Reservists in IDT Status
A. UCMJ Jurisdiction

Article 2(a)(3) (formerly article 2(3)), UCMJ
provides authority for subjecting reservists in
all services to the provisions of the UCMJ “while
they are on inactive duty training authorized by
written orders which are voluntarily accepted
by them and which specify that they are subject
to this chapter.” To properly consider the
applicability of this jurisdictional grant, it is
necessary to review the relevant legislative
history.

Prior to enactment of the UCMJ, the Army
had no jurisdiction over reservists under the
Articles of War. The Navy, however, exercised
jurisdiction over “[a]ll members of the Naval
Reserve when. . .authorized training duty with
or without pay, drill, or other equivalent
instruction or duty...or while wearing a uni-
form prescribed for the Naval Reserve..,."s
Accordingly, Congress was forced to accommo-
date these diametrically opposed positions
when enacting a uniform code applicable to all
the services. The resulting compromise attemp-
ted to limit the jurisdiction formerly held by the
Navy and to create jurisdiction for the Army
and the newly established Air Force. The legis-
lative history clearly indicates the understand-
ing of Congress that this jurisdictional grant
would be rarely utilized against reservistsin all
services during IDT or in connection with other
routine reserve functions.

In the House of Representatives, the purpose
of what is now article 2(a)3), UCMJ was
explained by Mr. Felix Larkin, Assistant Gen-
eral Counsel, Office of the Secretary of Defense,
as follows:

[W1e should not have for all purposes and
all services jurisdiction over Reserve per-
sonnel when they are on inactive duty—
while they are taking correspondence
courses at home or...attending meetings
or...wearing their uniform on parades
and the various other provisions by virtue

#tHearings on H.R. 2498 Before a Subcomm. of the House of
Comm. on Armed Forces, 81st Cong., 1st Sess. 859 (1949).
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of which the Navy now does have jurisdic-
tion over their people.

...[T}t is[however] entirely appropriate
~...that they be subject to the sanctions of
" the uniform code if they commit offenses

while [using planes or handling expensive,
dangerous or heavy equipment during
week-end drills with their units].#

Mr. Larkin further explained:

[Wlhen they voluntarily come in under
written orders they become subject to the
code. The written orders we contemplate
would spell out the voluntary nature of this

' type of duty and the fact that they become
subject to the military code, and if they are
unwilling to do that they do not come on
duty.86

Mr. Larkin proposed some additional wording
(which was accepted) in an effort to “clearly
exclude. . .other typesof inactive duty training”
(e.g., correspondence courses).’” The U.S.
Senate also clearly understood that what is now
article 2(a)3), UCMJ was “intended to afford
control over persons on inactive duty involving
the use of dangerous or expensive equipment—
such as weekend flight training.”

What, then, has been the Army’s position con-
cerning jurisdiction over reservists performing
IDT? During debate on the U.S. Senate floor,
Senator Kefauver stated that he understood
“the Army did not expect to use it at all.”®® Sena-
tor Kefauver’s understanding has been consist-
ently manifested in a series of opinions of The
Judge Advocate General of the Army to the
effect that the legislative history indicates that
extension of UCMJ jurisdiction to USAR per-
sonnel on inactive duty would need to be justi-

8]d. at 860.

s]d.

#1d. at 863.

8. Rep. No. 486, 81st Cong., Ist Sess. 7 (1949).
896 Cong. Rec. 1357 (1950). ‘
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fied and that no justification can be found.%®
Thus, although article 2(a)(3), UCMJ itself and
its legislative history would support limited
UCMJ jurisdiction over Army reservists dur-
ing IDT, there is in fact no such jurisdiction
presently available to USAR commanders
because of long-standing Army policy.

Each of the other services has approached the
issue differently. The Air Force extends juris-
diction to pilot personnel on flight training, and
the Navy (ineluding the Marine Corps) extends
jurisdiction to all personnel as long as the statu-
tory requirements are met.” Although perhaps
of merely academic interest from the Army’s
standpoint, the difficulties encountered by the
other services under former article 2(3), UCMJ
are nevertheless germane.

In re La Plata® involved a Marine reservist
who was apprehended for AWOL when he did
not report for forty-days of additional ADT to
which he had been involuntarily ordered for
unsatisfactory performance of training duty.®
A petition for writ of habeas corpus filed on
behalf of the reservist claimed that the reservist
was not subject to UCMJ jurisdiction since he
had not voluntarily accepted the orders bring-
ing him on duty as required by article 2(3),
UCMJ. The district court found that article
2(3), UCMJ did not apply since the reservist had
been ordered to active duty and not to inactive
duty. It cited the legislative history to show that
“Congress intended that subsection 3 apply to
inactive reservists who merely attended short
periodic drills or training, participated in

#0JAGJ 1966/8771, 4 November 1966, JAGJ 1958/3016, 6
May 1958, JAGJ 1955/7902, 27 September 1955, JAGJ
1954/9350, 8 December 1954, cited in Note, Constitutional
Law: Military Jurisdiction Over Inactive Reservists, 27 JAG
J. 129, 135 n. 41 (Fall 1972). See aiso DAJA-CL 1976/1869,
24 June 1976; JAGA 1967/4322, 20 Sep. 1967, digested in
68-8 JALS 17 (DA Pam 27-68-8, at 17).

*For a discussion of the implementation of former Article
2(8), UCMJ art. 2(8) in the different services, see Saxon, The
Weeit-end Warrior and the Uniform Code of Military Jus-
tice: Does the Military Have Jurisdiction Over Week-end
Reservists, T Cal. W.L. Rev. 238 (1970). See also Gerwig,
Court-Martial Jurisdiction over Week-end Reservists, 44
Mil. L. Rev. 123 (1969). -

92174 F. Supp. 884 (E.D. Mich. 1959).

%9The statutory authority for such an ADT order is found at
10 U.S.C. § 270(b) (1982). i :




week-end flights or who handled dangerous or
expensive equipment.’™

The Court of Military Appeals first consid-
ered the application of article 2(3), UCMJ in
United States v. Schuering.®s The accused, a
Marine reservist, voluntarily accepted orders
for IDT. The orders specifically informed him
that he was subject to the UCMJ during “regu-
lar drills” and “periods of inactive duty train-
ing.” At a regularly scheduled drill, the accused
admitted to wrongfully taking property of the
government. Although he requested nonjudi-
cial punishment under article 15, UCMJ, the
matter was referred to the next superior com-
mand with a recommendation for trial by spe-
cial court-martial. The accused was placed
under no restraint and in fact was allowed to go
home at or near the normal departure time.
Charges were later referred to trial and served
on the accused on non-drill days. He was
ordered to “temporary active duty” for trial,
convicted pursuant to his plea, and sentenced to
a bad conduct discharge, confinement at hard
labor for six months, and partial forfeiture of
pay for six months. The conviction was reversed
on jurisdictional grounds because action had
not been taken with a view towards trial (i.e.,
jurisdiction had not attached to the offense or
the accused within the scope of what is now
MCM, 1969, para. 11d) at a time when the
accused was subject to the UCMJ under article
2(8), UCMJ, and because the court-martial
lacked jurisdiction over his person at the time of
trial since the order to “temporary active duty”
for trial was not an order to IDT within the
scope of article 2(8), UCMJ. The court's ration-
ale was that the accused had not been placed
under any restraint, moral or physical and,
“therefore, that the court-martial had no juris-
diction over the accused and the offense at the
time of trial.”* The court noted that:

A reservist is subject to the Uniform
Code of Military Justice only under limited
circumstances. These are as follows: (1) He
must actually .be “on inactive duty train-

%1174 F. Supp. at 886.
9516 C.M.A. 324, 36 C.M.R. 480 (1966).
%]d. at 331, 36 C.M.R. at 487.
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*ing”; (2) the training must be performed
pursuant to written orders; (3) the orders
must specify that he is amendable to the
Uniform Code during his training or drill
periods; and (4) the orders must have
voluntarily been accepted by him.%

In connection wifh reservists performing IDT,
the court further noted, article 3(a), UCMJ*
notwithstanding, that:

[A] court-martial may try an accused for
an offense committed when he was subject
to military law, if he is also subject to such
law at the time of trial, notwithstanding
there was an interval of time between the
offense and the trial when he was not ame-
nable to military law.... We hold, there-
fore, that in each period of training duty
the accused is liable to trial by court-
martial for an offense committed by him
when subject to military law. ...

Finally, the court noted that:

It is well-settled that jurisdiction which
‘attaches by timely commencement of pro-
ceedings against the accused survives a
change of status on his part.10

97]d. at 326, 36 C.M.R. at 482.

%BJCMJ art. 3(a) expands UCMJ jurisdiction to avoid the
loss of jurisdiction over serious offenses committed in a
prior enlistment where there has been a break in service

‘between two periods of enlistment. In Schuering, the court

rejected the argument that article 3(a) should be construed
to limit the jurisdictional grantin what is now article 2(aX3)
over reservists in the performance of IDT. 16 C.M.A. at 328,
36 C.M.R. at 484. In a separate opinion concurring only in
the result reached by the majority, Judge Ferguson
observed that since the court had found no UCMJ jurisdic-
tion an other grounds:
[1]tis unnecessary to go further and construe. .. Arti-
cle 3...in its application to the troublesome question
. of exercise of the power to try ordinary citizens by
courts-martial on the basis of their tenuous connec--
"“tion with the armed forces through membership in
" the reserve forces and attendance at inactive duty
training drills. Such an extraordinary exercise of
military judicial authority over our modern day mil-
itiamen bears the closest examination—even from
the constitutional standpoint—particularly whenthe
civil courts are open and functioning throughout the
Nation with the authority to punish all who trans-
gress its laws, reservist or no.
Id. at 331, 36 C.M.R. at 487.

%Jd. at 328, 36 C.M.R. at 484.
1007d. at 330, 36 C.M.R. at 486.
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The court observed that the Air Force is more
restrictive in. its use of the Jurlsdlctlon con-
ferred by article 2(8), UCMJ quoting an opinion
of The Judge Advocate General of the Air Force
that “jurisdiction may not be lawfully asserted
unless prior to the termination of the training
period, jurisdiction has attached by commence-
ment of action with a view to trial—as by appre-
hension, arrest, confinement, filing of charges
_or other similar action” 10V

For all the jurisdictional prerequisites to be
met under what is now article 2(a)(3), UCMJ, a
reservnst must be subject to the UCMJ by volun-
tary acceptance of written orders so providing,
must commit a violation while subject to the
UCMJ, must have action taken against him or
her with a view towards trial while so subject,
and must be tried while subject to the UCMJ.
The holdmg in Schuemng emphasizes thatevery
step in the exercise of jurisdiction under article
2(2)(3), UCMJ must be taken during a period of
IDT when the accused is properly subject to
jurisdiction thereunder, even though there are
mtervemng periods of tlme when the accused is
not on IDT.

'fhe next s1gmf1cant case. Wallace V. Cha-
fee, 1% involved a petition for writ of habeas cor-
pus filed by a Marine reservist who was tried,
convicted and sentenced (including confine-
ment at hard labor for twenty-one days) by a
‘summary court-martial for refusing to obey the
.order of a superior commissioned officer to geta
‘haircut.-Although the offense occurred during a
drill involving classroom training only, the peti-
tioner was a member of 2 Marine Corps Reserve
tank battalion; In the habeas corpus proceed-
ing, the petitioner claimed, among other things,
that he had not “voluntarily accepted” the
orders subjecting him to UCMJ jurisdiction
under article 2(3), UCMJ and, therefore, the
summary court-martial which convicted him
lacked jurisdiction over both him and the
offense. In sustaining jurisdiction, the court
noted that as a precondition to enlistment, the
petitioner had:been required“to accept orders

101QP JAGAF 1953/9, 2 Dig. Ops 164, quated in 16 C M A.at
330, 36 C.M.R, at 486.

102451 F.2d 1374 (9th Cir. 1971) [empha51s supphed by the
court]. ' ‘

S

subjecting himselif to the UCMJ during periods
of IDT and that his entering the Marine Corps
Reserve (as an obligated reservist in lieu of
being subject to the draft) was a purely volun-

'tary act. The court viewed reservists who accept

orders subjecting themselves to UCMJ jurisdie-
tion as a condition to their enlistments as being
prohibited from unilaterally withdrawing
acceptance subsequent to enlistment. Despite
the legislative history, it found “no indication
that Congress contéemplated that -reservists
would manifest their voluntary choice by decid-
ing whether, with respect to a particular drill,
to revoke prior acceptance of the UCMJ.”1% The
court gave “short shift” to the argument that
article 2(3), UCMJ is limited only to situations
when a reservist is using dangerous or expen-

' sive equipment, refusing to consider the legisla-

tive history on this point since the Article itself
contains no such limiting language. It noted
that as a tank crewman, the petitioner could not
seriously contend that he'is subject to the UCMJ
only when operating a tank. Other arguments,

) including a constitutional challenge based upon
the court’s failure to construe the article as nar-
f rowly as p0s51ble were réjected.

The last 51gmf1cant case to address the i 1ssue

_of UCMJ jurisdiction over reservists on IDT

was United States v. Abernathy.’* The accused
was a Coast Guard reservist three and one- half
years into a six-year enlistment when he was
tried by spec1a1 court-martial for being drunk
on board a Coast, Guard vessel. and for w1llfully
damaging military property while on IDT. The

‘issue before the Coast Guard Court of Military

Review as whether, as required by article 2(3),
UCMJ, the accused had voluntarily accepted

orders subjecting himself to the UCMJ during
perods of IDT. Orders mailed to the accused

bearmg an endorsement for hjs sxgned accep-
tance provided that “[u]pon voluntary accep-
tance of these orders, you are subject to the
Uniform Code of Military Justice while per-
formmg inactive duty in compliance herewith.”
The accused testified under oath that he had
never received these orders, and while the
government established that as a part of his

10314, at 1377. ‘ Lo
10448 C.M.R. 205 (C.G.C.M.R. 1974).




enlistment contract he had promised to accept
them, it was unable to produce a copy of the
orders signed by the accused and relied upon
the inference of acceptance stemming from the
accused’s attendance at IDT for more than three
years. In setting aside the conviction for lack of
Jurisdiction under article 2(3), UCMJ, the court
held that the accused’s promise to accept found
in his enlistment contract did not constitute an
acceptance. Moreover, it refused to infer accep-

‘tance from the accused’s performance of IDT

for more than three years since a factual accep-
tance (as distinguished from a fictional or con-
structive acceptance) is required by article 2(3),
UCMJ.105

Based upon the relevant legislative history, it
seems clear that Congress enacted what is now
the article 2(a)(3), UCMJ grant of jurisdiction
over reservists performing IDT in all services
as a compromise between the former blanket
coverage by the Navy and the complete lack of
coverage by the Army. The services, however,
have not been uniform in their implementation
of the article despite the desire of Congress for
uniformity. Infact, the Navyseemstohave done
much the same under the UCMJ as it did under
prior law. Nevertheless, the Army seems justi-
fied in its “hands off” approach since the issu-
ance of orders of the type contemplated by
article 2(a)(3), UCMJ is, in any event, discre-
tionary. If nothing else, the Army has avoided
getting embroiled in the jurisdictional ques-
tions which have confronted the other services

105The Abernathy case is similar in.its procedural posture to
Mangsen v. Snyder, 1 M.J. 287 (C.M.A. 1976), involving a
Navy reservist. In both cases, the military judge granted
defense motions to dismiss for lack of jurisdiction. In Aber-
nathy, the convening authority overruled the mlhtaryJudge
and returned the case for trial as was permitted prior to
United States v. Ware, 1 M.J. 282 (C.M.A. 1976). In
Mangsen, however, the convening authority returned the
case for reconsideration by the military judge who ‘then
reversed himself. The Court of Military Appeals granted a
petition for extraordinary relief and reversed the judge’s
second ruling (thus reinstating the earlier dismissal) on the
ground, consistent with the holding in Ware, that absent
any additional evidence or legal argument, the first ruling,
based upon the judge’s independent legal Judgment Was
correct. Unfortunately, except for stating them in a foot-
note, the courtdid not discuss the jurisdictional issues under
former UCMJ art.2(3) which had been raised by the defense
motion.
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in exercising jurisdiction under article 2(a)(3)
UCMJ 106

B. Alternatives to UCMJ Jum’sdictipn at IDT

In view of the absence of any UCMJ jurisdic-
tion over Army enlisted reservists performing
IDT, a USAR commander must consider what
other methods and measures are available to
preserve discipline within his or her command.
As with disciplinary problems during AT or
ADT, the solutions in an IDT setting will
depend largely upon the nature of the miscon-
duct or disciplinary infraction involved.

If the misconduct constitutes a eriminal
offense under state law, the appropriate solu-
tion normally is to turn the matter over to the
local eivilian law enforcement authorities.
Although such a solution may be frustrated if
the offense takes place at a location subject to
exclusive federal legislative jurisdiction, many
USAR training facilitiesare at locations which
are subject to local jurisdiction.

Most misconduct in an IDT setting will be in
the nature of purely military offenses. In such
circumstances, the nonpunitive disciplinary
measures of admonition and reprimand,!o’
administrative reduction,!%® corrective train-
ing!% and counseling!!® are fully available to the
USAR commander. In appropriate cases, these
methods can be utilized with great effect. For
example, just as an administrative reduction
for misconduct is frequently more effective
than a reduction imposed as nonjudicial punish-
ment in an AT setting, an administrative redue-
tion for misconduct (and the loss of pay which
necessarily results) is apt to be the most effec-
tive means of dealing with serious breaches of
discipline in an IDT setting. Depending upon
the nature of a reservist’s behavior or miscon-
duct and a variety of other factors, additional

1%For a further discussion of the various problems encoun-
tered by the other services in exercising UCMJ jurisdiction
under what is now UCMJ art. 2(aX3), see DA Pam 27-174,
para. 4-3d.

107See supra notes 13-18 and accompanying text.
198Se¢ supra notes 21-28 and aceompanying text.
109See supra note 29 and accompanying text.

110See supra note 30 and accompanying text.
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administrative alternatives include entry level
separation for unsatisfactory performance or
conduct; separation for unsatisfactory perfor-
mance, misconduct or homosexuality; transfer
tothe Individual Ready Reserve (IRR)for unsat-
isfactory participation; and bar to reenlistment.

The term “separation” as used in the context
of AR 135-178, the Army regulation governing
the separation and discharge of enlisted reserv-
ists, at first appears to be misleading, for in
addition to discharge it also means transfer
from a troop program unit to the IRR.!! Thus,
although separated, a reservist is not necessar-
ily discharged from the USAR. Other defini-
tional concepts which are essential to an
understanding of the separation of enlisted re-
servists for reasons other than the expiration of
their enlistments include “entry level status”,
“statutorily obligated member” and “contractu-
ally obligated member”. A reservist is generally
in “entry level status” from the moment of
initial enlistment until either 180 days after
beginning training if ordered to IADT for a
continuous period or ninety days after begin-
ning the second phase of IADT (advanced indi-
vidual training) if ordered to IADT in two
phases.!’2 Since enlistment may not be concur-
rent with begmmng training a new reservist is
frequently in entry level status for a period in
excess of 180 days followmg the date of enlist-
ment. In general, a “statutorily obligated
member isa reservxst who is currently serving
under a six-year statutory service obhgatlon
upon initial entry into the armed forces (i.e., a
nonprior service reservist).!# Although serving
initial enlistments in the armed forces, male
reservists whose entry was prior to 10
November 1979 and who were age 26 or older
upon entry, female reservists whose entry was
after 31 January 1978 and prior to 10 November
1979 and who were age 26 or older upon entry,
female reservists regardless of age upon entry

lllReserve Components Personnel UPDATE No. 7, consoli-
dated glossary at 10 (1 Feb. 1984) [hereinafter cited as
Reserve UPDATE]

uzjd, at 8.

usfd, at 11; U.S. Dep’t of Army, Reg. No. 135-91, Army
National Guard and Army Reserve—Service Obligations,
Methods of Fulfillment, Participation Requirements, and
Enforcement Procedures, para. 2 1(1 Feb 1984) [hereinaf-
ter cited as AR 135-91].

\

whose entry was prior to 1 February 1978, and
male and female reservists who were age 26 or
older upon execution of their service agree-
ments and whose service agreements were exe-
cuted after 9 November 1979 and before 10
‘December 1979 and reflect no statutory service
obligation are not treated as statutorily obli-
gated members.!* A “contractually obligated
member,” on the other hand, is virtually any
other reservist, including a reservist who is
serving under anenlistment contract and either
has completed a statutory service obhgat)on or
never acquired one,!!s

In order to retain potential mobilization
assets, it is Army policy to transfer most statu-
torily and contractually obligated members
approved for separation to the IRR pending the
completion of their service obligations; only
those who have no mobilization potential are
discharged.!'® Members in entry level status,
however, are normally discharged upon separa-
tion if they have not completed basic training.or
its equivalent.!!?

Entry Level Separation for Unsatisfactory
Performance or Conduct. Not all newly recruit-
ed reservists are suitable for military service
and entry level separations can be utilized by
commanders as a means of separating unquah-
fied reservists.!’® Specifically, a reservist in
entry level status may be separated if it appears
that he or she cannot or will not adapt socially or
emotionally to military life, or ¢annot meet the
minimum standards prescribed for successful
completion of required training, whether dueto
lack of aptitude, ability, motivation or self-
discipline.l’? A reservist in entry level status
may also be separated if he or she has demon-

114 See AR 135 91, para 2- la(l) -(3), b

uﬁB,eserve UPDATE at 7. See also AR 135-91, para. 2-2.

AR 135-178, paras. 1-22, 1-23. The completlon of basic
training or its equivalent is normally a sufficient basis on
which to decide the existence of mobilization potential; how-
ever, other factors must sometimes be considered.

117See 7d. at paras. 1-22b, 5-5,

1usJd, ‘at ch. 5(C3, 1 Feb. 1983) For the rule on suspending
favorable personnel actions in connection with administra-
nve separation proceedings, see supra note 80.

19AR 135-178, para. 5-2.1a(3)a).(b) (C2, 1 Nov. 1983)




strated character and behavior characteristics
which are incompatible with satisfactory con-
tinued service or has failed to meet body fat
standards after application of the proceduresin
AR 600-9 (Personnel—General—The Army
Weight Control Program).!? A reservist sepa-
rated for any of these reasons while in entry level
status receives an “entry level separation;” the
period of service is uncharacterized.!?! Eligibil-
ity for an entry level separation generally
depends upon whether the reservist is in entry
level status on the date of notification of the
initiation of separation proceedings.i22

Before an action for entry level separation
may be initiated, the reservist must be coun-
seled at least once about his or her deficiencies
by a responsible person.!?2 Counseling should
include the reasons for counseling, the fact that
continued behavior of the sort leading to coun-
seling can lead to an entry level separation, and
the consequences of such a separation.'s A
memorandum of record must be made of each
counseling session.!'?s In addition, unit com-
manders are usually required to have a reserv-
ist reassigned to another unit at least once for
purposes of rehabilitation.'26 Although counsel-
ing may not be waived, rehabilitation may be
waived by the separation authority (the area
commander in the case of unit personnel) when
the reservist’s further duty would create serious
disciplinary problems or a hazard to the mil-
itary mission or the reservist, when the reserv-
ist has resisted all rehabilitative efforts, or
when rehabilitation would not produce the

1'21d. at para. 5-2.1a(8)(c), (d). For a discussion of the Army
weight control program, see infra note 138,

121See id. at paras. 1-20a (1 Jan. 1983), 5-5.
122]q, at para. 1-20a (1 Jan. 1983).

123See id. at paras. 1-12b (C1, 1 May 1983), 5-2, 5-2.1a(4){C2,
1 Nov. 1983). At the time of enlistment, all applicants are
counseled about the possibility of entry level separation for
unsatisfactory performance or conduct. Id. at para: 5-3a
(C1, 1 May 1983).

124]d, at para. 1-125(1).
125]d. at para. 1-126(2).
126[d  at para. 1-12¢.

DA Pam 27-50-135

27

quality of soldier desired by the Army.12” Never-
theless, because of the unigueness of military
service when compared with civilian occupa-
tions, commanders should pursue rehabilita-
tion before initiating action to separate
reservists in entry level status for unsatisfac-
tory performance or conduct.!28

Upon notification that he or she is being con-
sidered for an entry level separation because of
unsatisfactory performance or conduct, a re-
servist is asked to request or waive, by indorse-
ment, the right to submit a written rebuttal or
statements in his or her own behalf at a future
drill date specified in the unit commander’s
notice.!’? Following receipt of the reservist’s
rebuttal or statements, or of an indorsement
waiving the right to submit such material, the
unit commander must make a final decision on
whether to retain the reservist or to proceed
with separation.!® If separation is desired, the
action is forwarded to the separation author-
ity,*>'and if separation is approved, the reserv-
ist is either discharged without characteriza-
tion of service, other than issuance of an entry
level separation, or transferred to the IRR.132
Normally, a reservist who has completed basic
training or its equivalent is transferred to the
IRR unless the separation authority deter-
mines that the reservist clearly has no poten-
tial for useful service under conditions of full
mobilization, taking into account the positive
motivation of a full mobilization and the prob-
able maturing effect of an additional two or
more years of age.1%3

127[d. at para. 1-12d. For designation of the separation
authority in cases of entry level separation for unsatisfac-
tory performance or conduct, see AR 135-178, para. 1-25a
(C3, 1 Feb. 1984).

128See AR 135-178, para. 5-2 (C2, 1 Nov. 1933).

125See id. at para. 5-3¢(1), figure 5-2 (C3, 1 Feb. 1984). The
preferred form for delivering the commander’s letter of
notification is to the reservist in persan at a regularly sched-
uled training assembly. Id. at para. 5-3¢c(1)Xa).

130]d. at para. 5-3e.

131]d, at para. 5-3e(2).

1328¢¢ AR 135-178, paras. 1-20a (1 Jan. 1983), 1-22b, 5-5.
133]d, at para. 1-22b.
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To allow commanders greater flexibility in
processing newly recruited reservists, the bases
for entry level separation are, except for failure
to meet body fat standards, very broad and open
to liberal interpretation. However, if unsatis-
factory performance or conduct is related to the
fact a reservist in entry level status does not
meet medical fitness standards, discharge must
be effected for the convenience of the govern-
ment even though discharge will be in the form
of an entry level separation.’® Nor is an entry
level separation for unsatisfactory performance
or conduct appropriate in cases of serious mis-
conduct or homosexuality even though the re-
servist involved is in entry level status.13
Finally, a female reservist who becomes preg-
nant while in entry level status and whose per-
formance slips because of her pregnancy should
not be considered for an entry level separation,
but should instead be given pregnancy
counseling.136

Separation for Unsatisfactory Performance.
Although the procedures for effecting entry
level separations for unsatisfactory perfor-
mance or conduct are designed to facilitate the
early separation of newly recruited reservists
who are not suitable for military service, timely
action may not have been taken while a reservist
was in entry level status, or the unsatisfactory
performance may -not have manifested itself
until after a reservist has completed entry level
status of even much later in a reservist’s mil-
itary career. Accordingly, commanders are
required to initiate action to separate reservists
for unsatisfactory performance if, in the com-
mander's judgment, the reservist will not
develop sufficiently to participate satisfactorily
in further military training, become a satisfac-
tory soldier, or if the factual basis for the com-
mander’s determination of unsatisfactory per-
formance is such that the reservist’s retention
would have an adverse impact on morale or on

13]d, at pards. 1-20a (1 Jan. 1983), 4-2, 4-7, 5-4.

135]d. at para. 5-4. For a discussion of the separate provisions
for separations for misconduect (acts or patterns of miscon-
duct)and homosexuality, see infra notes 156-193 and accom-
panying text.

1%6]d. at para. 5-2.1a(4) (C3, 1 Feb. 1984). For policies and
procedures on pregnancy and the options available to a
pregnant female reservist, see AR 135-91, ch. 4, sec. V.

S

military order and discipline.’*” Commanders
are also required to take action to separate re-
servists who do not meet body fat standards after
application of the procedures prescribed in the
Army weight control program (AR 600-9).138

AR 185-178, para. 6-3a(1)Xa), (c). For the rule on suspend-
ing favorable personnel actions in connection with adminis-
trative separation proceedings, see supra note 80. See also
AR 135-178, para. 6-9.

138]d, at para. 6-3a(1)}b); AR 600-9, para. 19;. Under the
Army weight control program, if a reservist fails to meet
tabular height and maximum weight standards by age and
sex (see AR 600-9, appendix A)or meets such standards but,
in the commander’s judgment, appears to have excessive
body fat, he or she is referred to health care personnel, not
necessarily a trained physician(see AR 600-9, glossary at 1),
for a percentage determination of body fat. Id, at para. 20a,
b. Although neither AR 600-9 nor any of the references
listed in Appendix D to the regulation appears to prescribe
the method for determining body fat content, a skin fold
caliper technique has been authorized for measuring the
body fat content of active personnel (see HQDA letter, 1
Apr. 1983, subject: Army Medical Department (AMEDD)
Support of the Army Weight Control Program). The same
technique has been authorized for USAR unit personnel,
See FORSCOM letter, 19 Dec. 1983, subject: Medical Guide-
lines for Implementing AR 600-9in USARTPU. If areserv-
ist fails to meet tabular body fat standards by age and sex
(see AR 600-9, para. 19¢) and if a medical evaluation (neces-
sarily by a trained physician atthis point) reveals no disease
process causing the excessive body fat, the reservist is clas-
sified as overweight and entered in a weight control pro-
gram. /d. at para. 20, d, e. Reservists who are classified as
overweight are considered nonpromotable, are not author-
ized to attend professional military or civilian schooling,
and cannot be assigned to command positions. Id. at para.
19d. For the rule on suspending favorable personnel actions
in connection with personnel while entered in a weight
control program, see supra note 80, See also AR 600-9, para.
20e. When a reservist enters a weight control program,
health care personnel are required to establish a maximum
allowable weight and a safety attainable weight loss goal.
Id. at para. 20e(1). The reservist isremoved from the weight
control program upon reaching his or her maximum allow-
able weight or the applicable tabular body fat standard. Id.
at para. 20f. If, however, no weight is lost during the first
two months in the weight control programor if there iasome
weight loss during that period but progress at the end of six
months is not satisfactory, steps can then be taken to'sepa-
rate the reservist for unsatisfactory performance, always
assuming there is no medical cause for the lack of weight
loss or satisfactory progress under the weight control pro-
gram, e.g., pregnancy in the case of a female reservist. Id. at
para. 20e(2), g, &, 7. While the Army weight control program
may look good on paper and may even be capable of fair and
equitable administration within the active Army, serious
problems may be anticipated within the reserve compo-
nents. Army reserve units are situated at various and
diverse locations, and most units lack organic or readily
available physicians or other health care personnel. This
situation can, and probably will, result in some reservists
who exceed maximum tabular weight by height, age and
sex being placed directly in a weight control program with-
out ever being screened by health care personnel, together




Before initiating an action to separate a re-
servist for unsatisfactory performance, a com-
mander must be satisfied (and able to show) that
retention of the reservist is likely to have a dis-
ruptive effect, that the reservist’s performance
is unlikely to improve and that the reservist is
unlikely to perform effectively in the future.!3?
As with the criteria for entry level separation
for unsatisfactory performance or conduct, the
factual bases for unsatisfactory performance in
general (with the exception of failing to meet
body fat standards) are largely undefined, leav-
ing much to the discretion of commanders in
separating problem reservists. Actions to
separate reservists for unsatisfactory perfor-
mance must be preceded by counseling and
rehabilitation measures similar to those
employed in connection with entry level separa-
tions for unsatisfactory performance or con-
duct.}+® Indeed, probably because of the Army’s
greater investment in the training and develop-
ment of personnel serving beyond entry level
status, rehabilitation efforts must be
“adequate. 9

If it appears that a reservist’s unsatisfactory
performance is due to a personality disorder,

- the unit ecommander should require the reserv-

ist to undergo a medical evaluation, including
a psychiatric or psychological evaluation.!2 If a
personality disorder is established, the reservist
may be separated either for unsatisfactory per-
formance or, more simply (but not before coun-
seling and rehabilitation), for the convenience
of the government.14® If separated for the con-

with an improper, i.e., in some cases premature, suspension
of favorable personnel actions. Thus, a commander without
the means to comply properly with the complex procedures
of AR 600-9, Appendix C is quite likely to transgress the
procedural due process rights of some membersof hisor her
command in an effort to do what he or she believes is
expected. Furthermore, such actions could lead to separa-
tion proceedings that will never reach a board of officers far
impartial evaluation. See infra notes 147-48 and accompany-
ing text. Regrettably, these problems are not specifically
addressed in AR 135-178 or AR 600-9.

133AR 135-178, para. 6-3a(2)-(4).

1o]d, at para. 6-6. See supra notes 123-28 and accompanying
text.

1415¢¢ AR 135-178, para. 6-6.
12See id. at paras. 1-10a, 4-8¢, 6-7.
143Sp¢ 1d. at para. 4-8a(4), d.
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venience of the government, the reservist'sserv-
ice is normally characterized as “honorable”144
and the reservist is discharged.145

Proceedings to separate for unsatisfactory
performance always require the appointment of
counsel for consultation.4¢ However, there is no
right to appointed counsel for representation or
to formal proceedings before a board of officers
in cases involving reservists with less than six
years of total active and reserve military serv-
ice.147 Only reservists with six or more years of
active and reserve service are entitled to formal
board proceedings in unsatisfactory perform-
ance cases.!® Following official notification of
the commencement of separation proceedings
for unsatisfactory performance, the reservist
has a 30-day period in which to consult with
counsel, to prepare and submit any statements
in his or her own behalf and, if appropriate, to
request consideration by a board of officers.}4®
Upon receipt of the reservist's reply to the offi-
cial notification, the case is forwarded to the
separation authority (the commander of the
major USAR command to which the reservist is
assigned if the reservist has less than six years
of active and reserve service or if the reservist
has six or more years of such service and waives

M4]d, at para, 4-8f.

usThere simply is no provision for transferring personnel
separated for the convenience of the government because of
personality disorders to the IRR. See id. at para. 1-22.

148Se¢ id, at paras. 2-4a, 6-13 (C1, 1 May 1983). For the
definition of “appointed counsel for consultation,” see
Reserve UPDATE, glossary at 6.

147S¢e 1d. at para. 2-4d (C1, 1 May 1983). For the definition of
“appointed counsel for representation,” see Reserve
UPDATE, glossary at 7.

8See id, at par;as. 2-4d, 2-9¢ (1 Jan. 1983), figure 2-1.

1498¢e id, at para. 2-4, figure 2-1. Because of the wide latitude
given commanders to determine what factually constitutes
unsatisfactory performance, it is very important that com-
manders express in detail the facts and reasons for the
proposed separation when completing paragraph 2 of the
letter of notification prescribed by AR 185-178, figure 2-1. It
would also seem advisable for the commander to draw con-
clusions paralleling the requirements of AR 135-178, para.
6-3a(2)-(4). See supra text accompanying note 139. A reserv-
ist’s failure to reply to a letter of notification of the basis for
a recommended separation within 30 days of receipt consti-
tutes a waiver of various rights, including, if otherwise
available, the right to a hearing before a board of officers.
See AR 135-178, para. 2-9g (1 Jan. 1983), figure 2-1, para. 6.
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his or her right to formal board proceedings;
otherwise, generally, the area commander) for
final action, including formal board proceed-
ings if requested by a reservist with six or more
years of active and reserve service.!0

The service of reservists separated for un-
satisfactory performance is characterized as
“honorable” or “under honorable conditions.”!5!
Reservists in this category will normally have
completed basic training or its equivalent and
are, accordingly, transferred to the IRR for the
balance of their statutory or contractual service
obligations.152 Asan exception, however, reserv-
ists separated for unsatisfactory performance
who have less than three months to serve under
their enlistments are simply discharged at the
time of separation.!5?

A female reservist who is pregnant may be
separated for unsatisfactory performance when
her pregnancy is not the sole factual basis for
substandard performance of duty.!* On the
other hand, a reservist who has committed
serious acts of misconduct may not be separated
for unsatisfactory performance in lieu of sepa-
ration for misconduct.!%

Separation for Misconduct (Acts or Patterns
of Misconduct). A reservist may be considered
for separation for misconduct consisting of
minor disciplinary infractions, a pattern of mis-
conduct, or the commission of a serious
offense.!’® These grounds for separation for mis-
conduct are in addition to separation for a civil
court conviction which was previously men-

AR 1385-178, para. 6-10. For designation of the separation
authority in separation proceedings for unsatisfactory per-
formance, see id. at paras. 1-25a. (C3 1 Feb. 1984), b, 6-4b.

B1)d, at para. 6-20 (1 Jan. 1983).
152]d. at para. 1-22b,
1B3fd. at para. 1-22¢.

154See id. at para. 6-3d. For policies and procedures on preg-
nancy and the options available to a pregnant female reserv-
ist, see AR 135-91, ¢h. 4, sec. V.

155 AR 135-178, para. ‘6-3c:.

156S¢e id. at para. 7-1a-c. For the rule on suspending favora-
ble personnel actions in connection with administrative sep-
aration proceedings, see supra note 80. See also AR 135-178,
para. 7-5.

S

tioned!s” and separation for misconduct in the
form of homosexuality which is separately
treated.5® In addition, alcohol and drug abuse

-offenses may sometimes serve as a basis for sep-

aration for misconduct or for separatxon for
unsatisfactory performance.1s

The commission of a serious offense as a basis
for separation for misconduct includes military
and civilian offenses which could result in a
punitive discharge if the same or a closely
related offense were tried under the UCMJ.160 A
pattern of misconduct is somewhat less serious,
but includes discreditable involvement with
civilian or military authorities and conduect
which violates lesser punitive articles of the
UCMJ and the time-honored customs and tradi-
tions of the Army.!6! Minor disciplinary infrac-
tions as a ground for separation for misconduct
is a documented pattern of minor military viola-
tions not quite so serious as a pattern of miscon-
duct, but serious enough to render the member
disqualified for further military service.62 A
reservist in entry level status who has an estab-
lished pattern of minor disciplinary infractions
and who cannot be rehabilitated must be pro-
cessed for.an entry level separation for unsatis-
factory performance or conduct and not for
misconduct as such.1€

Acts or patterns of misconduct must be well
documented to serve as a basis for separation
and, indeed, must be spelled out in detail in the
official notification of separation action pre-

157See supra notes 57-60 and accompanying text.

1585g¢ AR 135-178, para. 7-2¢ (C1, 1 May 1983), ch. 10(C3, 1
Feb. 1984); infra notes 173-193 and accompanying text.

189 See note following AR 185-178, para. 8-1 (1 Jan. 1983). In
addition, there is independent authority for the henorable
separation of reservists who have voluntarily enrolled in a
drug or alcohol rehabilitation program and have failed to
become rehabilitated. See AR 135-178, ch. 8 (1 Jan. 1983).
For the Army’s alecohol and drug abuse program, see U.S.
Dep't of Army, Reg. No. 600-85, Personnel—General—
Alcohol and Drug Abuse Prevention and Control Program
(1 Dec. 1981; with IC 105, 11 Aug. 1983)[hereinafter cited as
AR 600-85].

160AR 135-178, para. 7-11¢ (1 Jan. 1983).
61]d. at para. T-116.

182]d. at para. 7-11a.

163)d, See also AR 135-178, para. 7-2d.




pared by the unit commander.'® The service of
a reservist separated for misconduct as such is
normally characterized as having been “under
other than honorable conditions.”$® As ‘with
entry level separations for unsatisfactory per-
formance or conduect and separations for un-
satisfactory performance generally, counseling
and rehabilitation measures must normally be
taken.’® However, there is no counseling and
rehabilitation requirement if the basis for sepa-
ration for misconduect is the commission of a
serious offense.187

Separation for misconduct consisting of acts
or patterns of misconduct requires the appoint-
ment of counsel for consultation and, unless
waived by the reservist, the appointment of
counsel for representation and formal action by
a board of officers.1®8 The separation authority
(the area commander) is also the convening
authority for the required board of officers.16?
Reservists separated for acts or patterns of mis-
conduct are not considered for transfer to the
IRR and are, therefore, discharged.1™ In fact,
approval of a recommendation that a reservist
be separated under other than honorable condi-
tions because of an act or pattern of misconduct
will result in the reservist being both reduced to
pay grade E1'"! and discharged.l”

Separation for Homosexuality. Unsuitability
or unfitness for further military service some-

16¢Far the notification procedure in cases which may result
in formal action before a board of officers, see AR 135-178,
para. 2-9, See also the notice format at AR 135-178, figure
2-1.

165]d. at para. 7-3.
185]d. -at para. 7-2d.
167See id. at para. 7-2d.

168]d. at paras. 2-9, 7-15, 7-16 (1 Jan. 1983), figure 2-1. A
reservist’s failure to reply to a letter of notification of the
basis for a recommended separation within 30 days of
receipt constitutes a waiver of various rights including the
right to 2 hearing before a board of officers. See AR 135-178,
para. 2-g (1 Jan. 1983), figure 2-1 at para. 6.

169]d, at para. 1-25a (C3, 1 Feb. 1984).
110Se¢ AR 135-178, para. 1-22.

ViId, at paras. 2-20, 7-20 (1 Jan. 1983); AR 140-158, para.
3-38¢ (C13, 1 Feb. 1984).

172See AR 135-178, para. 7-18a(1) (1 Jan. 1983).
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times results from homosexual tendencies on
the part of a reservist or homosexual acts. In
general, homosexuality is incompatible with
military service since: '

{t]he presence in the military environment
of persons who engage in homosexual con-
duct, or who by their statements demon-
strate a propensity to engage in
homosexual conduct, seriously impairs the
accomplishment of the military mission.1™

A reservist may be separated for homosexuality
on the basis of preservice, prior service or cur-
rent service conduct or statements. There are
three bases for separation: homosexual acts,
statements of homosexuality and marriage to a
member of the same biological sex.1™

Engaging in, attempting toengage in or solic-
iting another to engage in one or more homosex-
ual acts is a basis for separation for
homosexuality.!”s For this purpose, 2 homosex-
ual actis “bodily contact, actively undertaken or
passively permitted, between members of the
same sex for the purpose for satisfying sexual
desires.”'” In the face of proof of the attempt,
solicitation or commission of a homosexual act,
a reservist may be retained only if the act wasa
departure from the member’s usual behavior;
the act is unlikely to recur (e.g., as where it
resulted from immaturity, intoxication, coer-
cion or the desire to avoid further military ser-
vice); the act was not accomplished by the use of
force or coercion or intimidation during a
period of military service (e.g., during AT or a
period of ADT or IDT); the member’s continued
service is consistent with the Army’s interest in
proper discipline and morale; and the member
neither desires nor intends to engage in any
such act again.!”” Under such eircumstances, a
reservist who became involved in a homosexual
act will be retained only if he or she is a nonho-

17[d, at para. 10-2.

14See id. at para. 10-4.
5]d. at para. 10-4a.

116fd. at para. 10-3c.

17]d. at para. 10-4a(1)-(5).
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mosexual ‘and became involved only because of
extenuating circumstances.!™®

The mere statement by a reservist that he or
she is a homosexual or a bisexual is a basis for
separation for homosexuality.'” For this pur-
pose, a homosexual is any person, whether a
blologlcal male or a blologlcal female, “who
engages in or desires to engage in, or intends to
engage in homosexual acts.”1% A bisexual isone
“who engages in or desires to engage in, or
intends to engage in homosexual and heterosex-
ual acts.”81 Despite proof of a reservist’s state-
ment that he or she is a homosexual or a
bisexual, the reservist will not be separated if
there is evidence to support a finding that the
reservist is in fact not a homosexual or a
bisexual.}®2

Finally, the marriage or attempted marriage
of a reservist to a person known to be of the same
biological sex is a basis for separatlon for homo-
sexuahty 183 However, if there is evidence to
support a finding that the purpose of the mar-
riage or attempted marriage was to avoid or to
cause the termination of mlhtary service, the
reservist will not be' separated for
homosexuality.!3

The service of a reservist separated for homo-
sexuality may be characterized as “under other
than honorable conditions,” but only if during
the current term of service the reservist at-
tempted, solicited or committed a homosexual
act by the use of force, coercion or intimidation;
with a person under age sixteen; with a subor-
dinate in violation of customary military rela-
tionships; openly in public view; for compensa-
tion; aboard a military vessel or aircraft; or in
any other location subject to military control
under circumstances prejudicing or likely to
prejudice good order, discipline or morale be-

1788¢¢ note following AR 135-178, para. 10-4a(b).
119]d. at para, 10-4b.

180]d. at para. 10-3a. Sy
181]d. at para. 10-3b.

182]d, at para. 10-4b,

183]d. at para. 10-4c.

184] g,

cause of the lack of privacy.!% In all other cases
of separation for homosexuality, the reservist’s
service will be characterized as “honorable
“under honorable conditions.”18é -

If a unit commander has any credible evi-
dence that a member of the command has homo-
sexual tendencies or has engaged or isengaging
in homosexual acts, the commander is required
to make a thorough and comprehensive inquiry
to determine all available facts.!8? The unit com-
mander may refer the case to the local provost
marshal for investigation,®® and since reserve
commanders are not on duty on a full time basis,
sucha referral may be the most expeditious and
effective means for ascertaining the facts. If the
unit commander determines that probable
cause exists for separation because of homosex-
uality, a separation action will be initiated.!®
Because of the deleterious effect of homosexual
conduct or tendencies upon military service,
there are no provisions for counseling and reha-

‘bilitation measures.

185]d, at para. 10-ba.. .-
188]d. at para..10-5b.

187]d, at para 10-7a. The commander’s investigation in cases
of homosexuality is similar to the preliminary inquiry a
commander must make when, during AT or ADT, a
member of the command issuspected of having committed a
violation of the UCMJ. See supra note 75 and accompanymg
text.

188AR 135-178, para. 10-7a.

189]d. To determine probable cause in homosexuality cases,
the discussion of the probable cause requirement set forth in
FM 27-1, at 2-5, in connection with searches and seizures
authorized by commanders, is adaptable as follows:
There must be more than mere suspicion in the mind
of the commander, but absolute proof beyond a
shadow of a doubt is not required. In other words,
probable cause lies somewhere between suspicion
and actual knowledge. The commander must person-
ally conclude, on the basis of the information pre-
sented to him[that it is likely the reservistin question
committed specific homosexual acts, or is 2 homosex-
ual, or married or attempted to marry a member of
the same biological sex]. The commander’s determi-
nation that probable cause exists must be reasonable
and must be based on facts. It may not be based only
on the conclusions of others.
For the rule on suspending favorable personnel actions in
connection with administrative separation proceedings, see
supra note 80. The suspension of favorable personnel actions
is not initiated until after the commander’s determination of
probable cause, and if the commander determines that the
allegation of homosexuality is baseless, the suspension of
favorable personnel actlons is never initiated. See AR 135-
178, para. 10-7a.
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Separation for homosexuality requires the
appointment of appointed counsel for consulta-
tion and, unless waived by the reservist, the
appointment of appointed counsel for represen-
tation and formal action by a board of officers.1#0
Reservists separated for homosexuality are not
considered for transfer to the IRR and are,
therefore, simply discharged.!®? A reservist
separated for homosexuality and discharged

under other than honorable conditions is

reduced to pay grade E1.%2 So serious is the
Army’s concern about the adverse effects of
homosexuality upon military service that if a
board of officers recommends the retention of a
reservist despite evidence of homosexual acts or
tendencies, the separation authority (the area
commander), in lieu of directing retention, may
forward the case to the commander of the
Reserve Components Personnel and Adminis-
tration Center for referral to the Secretary of
the Army with a recommendation that the
Secretary direct the discharge of the reservist
for the convenience of the government.!%

Transfer to the IRR for Unsatisfactory Par-
ticipation. Misconduct in an IDT setting fre-
quently manifests itself in the form of
unexcused absences from scheduled drills. In
‘general, an unexcused absence is any absence
that is not excused.!* Absences due to sickness,
injury or some other circumstances beyond the
reservist’s control may be treated as excused
absences and made up-in a paid status equiv-
alent training if the excuse is adequately docu-
mented by the reservist and then approved by

190See AR 135-178, para. 2-9, figure 2-1. A reservist’s failure
to reply fo the letter of notification of the basis for a recom-
mended separation within 30 days of receipt constitutes a
waliver of various rights, including the right to a hearing
before a board of officers. See AR 135-178, para.2-9¢(1 Jan.
1983), figure 2-1, para. 6.

1 See AR 135-178, para. 1-22.

192]d. at para. 2-20; AR 140-158, para. 3-38¢ (C13, 1 Feb.

1984).

1938¢e AR 135-178, para. 10-115(2) (C3, 1 Feb. 1984). For
designation of the separation authority in cases of separa-
tion for homosexuality, see AR 135-178, paras. 1-25a (C3,
1 Feb. 1984), 10-6a.

1¥1S¢¢ AR 135-91, para. 4-9a.
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the reservist’s unit commander.'®® As an excep-
tion to unexcused absences, equivalent training
may sometimes be authorized in place of a drill
missed by a reservist for a justifiable reason
which is beyond the unit commander’s author-
ity to excuse.!%®

For IDT purposes, satisfactory participation
generally means attending all scheduled train-
ing assemblies.’” Unit commanders are
required to document the fourth and each suc-
ceeding unexcused absence incurred by a re-
servist in a 12-month period.!*® The letter of
notification used to document unexcused ab-
sences is the only required formal counseling on
satisfactory participation in addition to orienta-
tion procedures intended toinsure that all statu-
torily and contractually obligated membersare
aware of their service obligations and the
requirements for satisfactory participation,!s?

A reservist who accumulates nine or more
unexcused absences within a 12-month period
must be charged with unsatisfactory participa-
1ion.2%® Such a reservist may, in the unit com-

195]d. at paras. 4-2a, 4-3, 4-5, 4-6; AR 140-1, para. 3-11(C1,1
Apr. 1983). Equivalent training (ET) does not include
rescheduled training performed as regularly scheduled
training (RST). See AR 140-1, para. 3-12(C1, 1 Apr. 1983).

1 AR 135-91, para. 4-10. General officer commanders of
USAR units are authorized to grant exceptions to unex-
cused absences. Id. at paras. 4-2b, 4-10c.

197]d. at para. 3-la.

198Se¢ AR 135-91, para. 4-12¢, figure 4-1. Although para.
4-12a does not require the issuance of a letter of instruetions
(see AR 135-91, figure 4-1) until following a reservist's
fourth unexcused absence in a 12-month period, such letters
are part of the basic documentary evidence supporting a
unit commander’s determination of unsatisfactory partici-
pation. Thus, despite the apparently relaxed requirement of
para. 4-12a, a conservative and sensible approach to build-
ing a case of unsatisfactory participation against a reservist
is for the unit commander to utilize the letter of instructions
to document all unexcused absences (one letter covering all
unexcused absences for a MUTA).

199]d. at para. 4-4, figure 4-1.

200fd, at paras. 4-9b(1), 4-11a, figure 4-1, para. 7. See id. at
para. 4-11b, ¢, for rules applicable to the charging and
counting of unexcused absences. For example, one unex-
cused sbsence may be charged for each 4-hour segment of
IDT missed without authority by a reservist, but no more
than four unexcused absences may be charged when a
period of IDT missed without authority by a reservist on
consecutive days exceeds 16 hours as in the case of a MUTA
5 or a MUTA 6. The 12-month (one-year) period used in
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mander’s discretion, be either retained in the
unit of assignment or transferred directly to the
IRR.201 This policy applies to both statutorily
obligated and contractually obligated reserv-
ists.202 Although certainly a form of miscon-
duct, unsatisfactory participation is not a
ground for separation for misconduct under AR
135-178.2% Thus, the service of a reservist trans-
ferred to the IRR for unsatisfactory participa-

making 2 determination of unsatisfactory participation
begins on the date of a reservist’s first unexcused absence. If
more than 12 months elapse without the accumulation of
nine or more unexcused absences, the original absence is no
longer counted and a new 12-month period. is established
running from the date of the next succeeding unexcused
absence (if any). The establishment and re-establishment of
12-month periods is a continuing process. The procedures
set forth in AR 13591, para. 4-12a, for notifying reservists
of unexcused absences do not apply to personnel transferred
to USAR units from the IRR or upon release from active
duty who fail to report or cannot be located within 60 to 90
days after such transfer or release. Such personnel may
simply be transferred to the IRR without being charged
with unsatisfactory participation. See id. at para. 4-12e.

21]d. at para. 4-124, d.

202]q, at paras. 4-9¢, 6-3, 6-4. Although the language in AR
135-91 is permissive, t.e., unsatisfactory participants “may
be transferred to the IRR", see the more compelling lan-
guage in U.S. Dep’t of Army, Reg. No. 140-10, Army
Reserve— Assignments, Attachments, Details, and
Transfers, para. 4-1 (1 May 1983) [hereinafter cited as AR
140-10], i.e., unsatisfactory participants “will be trans-
ferred to the IRR”. Statutorily obligated members with less
than three years of active duty service transferred to the
IRR for unsatisfactory participation are assigned to the
USAR Control Group (Annual Training (AT)). AR 140-10,
paras. 2-2a (€3, 1 Feb. 1984), 4-1b. Statutorily obllgated
members with three or more years of activeduty service and
contractually obligated members transferred to the IRR for
unsatisfactory participation are assigned to the USAR Con-
trol Group (Reinforcement (Reinf)). /d. at paras. 2-2b, 4-1c,
Nonobligated members, <.e., contractually obligated
members, who are transferred to the IRR for unsatisfactory
participation because of having incurred nine or more unex-
cused absences in a 12-month period are prohibited from
joining a troop program unit in a paid status uniess there is
no other qualified member to fill the unit vacancy. Id. at
para. 2-15e. For the definition of “nonobligated member"” see
Reserve UPDATE, glossary at 9.

23Compare AR 135-178 para. 7-1(C3, 15 Aug. 1980)(regula-
tion superseded) with AR 135-178, para. 7-1. In view of the
latitute given commanders in applying AR 136-178, ch. 5
(C3, 1 Feb. 1984}, it would not appear to be inappropriate for
a unjt commander to consider processing a newly recruited
reservist in entry level status who has accumulated a sub-
stantial number of unexcused absences, e.g., five toeight for
an entry level separation for unsatisfactory performance or
conduct, particularly if the reservist has not completed
basic training or its equivalent. For a discussion on entry
level separation for unsatisfactory performance or conduct,
see supra notes 118-136 and accompanying text.

S

tion is not characterized at the time of
transfer.2® Nor is such a reservist administra-
tively reduced in grade.?® This policy allowing
for the swift disposition of unsatisfactory par-
ticipants exemplifies the fact that USAR ser-
vice in a paid status is a privilege to be highly
valued.

The procedure for transferring unsatisfac-
tory participants to the IRR is a particularly
useful disciplinary tool since under a variety of
circumstances a reservist may be charged with,
an unexcused absence when in fact present for
drill. Specifically, the regulations provide that:

Members present at a scheduled drill will
not receive credit for attendance unless
they are wearing the prescribed uniform.
They must also present a neat and soldierly
appearance and perform assigned duties
in a satisfactory manner as determined by
the unit commander. Members who do not
receive credit for attending a drill will be
charged with an unexcused absence. . . .20

Under this provision, a commander’s decision to
award an unexcused absence to a reservist who
appeared for IDT without wearing the pre-
scribed uniform (i.e., no belt) was judicially
upheld.?” Thus, although present for IDT, a

204 A reservist transferred to the IRR is separated. See
Reserve UPDATE, glossary at 10. There simply is no provi-
sion for characterizing the service of a reservist transferred
to the IRR for unsatisfactory participation at the time of
transfer. Thus, upon completion of a service obligation, such
a reservist will be discharged under honorable conditions
and issued an honorable or a general discharge certificate,
as appropriate. See AR 135-178, paras. 1-18b (1 Jan. 1983),
11-1. The rule applicable to other administrative separa-
tions requiring the discharge of reservists otherwise
transferable to the IRR if they have less than three months
remaining on their service obligations also applies to unsat-
isfactory participants. See AR 135-178, para. 1-22¢.

25Compare AR 140-158, para. 3-384 (C9, 1 Oct. 1982) (para-
graph changed) with AR 140-158, para. 3-38d.

208AR 135-91, para. 3-1a (C10, 1 May 1983). See also AR
140-1, para. 3-9k (C1, 1 Apr. 1983).

20'Byrne v. Resor, 412 F.2d 774 (3d Cir. 1969) (an appeal
from the denial of a petition for writ of habeas corpus filed
by an enlisted Army reservist ordered to active duty for
unsatisfactory participation). Prior to 1980, certain enlisted
reservists with five or more unexcused absences within a
12-month period were subject to order to active duty for a
period of 24 months, less any period of prior active duty,
including AT and ADT. See 10 U.S.C. § 673a (1982); AR
135-91, paras. 6-1, 6-2, 6-11 (C3, 1 Dec. 1979) (paragraphs
rescinded).
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reservist who is out of uniform, fails to present a
soldierly appearance, or does not perform
assigned duties in a satisfactory manner as
determined by the unit commander may be
charged with an unexcused absence. In order
for such a deficiency to count as an unexcused
absence, it must be documented and communi-
cated to the reservist just as in the case of
nonattendance.208 :

There are two other bases whereby unit per-
sonnel may be charged with unsatisfactory par-
ticipation and transferred to the IRR. By
definition, satisfactory participation includes
“{alttending and satisfactorily completing the
entire period of AT unless excused by proper
authority.”?® Therefore, a reservist, whether
statutorily or contractually obligated, who fails
to attend scheduled AT, or who is at any time
AWOL from AT, may be declared an unsatis-
factory participant and involuntarily trans-
ferred to the IRR.210

Finally, satisfactory participation includes
“[o]btaining a unit assignment during an au-
thorized leave of absence....”?!! A statutorily
obligated member with less than twenty-four
months of active duty service who is moving to
an area outside of reasonable commuting dis-
tance from the unit of assignment (normally a
50-mile radius for units with weeknight drills
and a 100-mile radius for units having week-end
drills only) and who cannot be reassigned or
fails to give proper notice of intent to relocate, is
given a 90-day leave of absence in which to joina
unit within reasonable distance from his or her
new location.?’? A reservist who has been
granted a leave of absence and fails to obtain a
new assignment may be declared an unsatisfac-
tory participant and, on the 95th day after the
effective date of the leave of absence, involun-

28S¢e AR 135-91, figure 4-1 at n.1 which specifies
“lilmproper military appearance” and “[ulnsatisfactory
performance of assigned duties” are grounds for the charg-
ing of an unexcused absence.

209]d. at para. 3-1b.
210]d, at paras. 4-96(3), ¢, 4-13a, b(2Xa), 6-3, 6-4.
21]d. at para. 3-1c.

212See id. at paras. 4-16a, b, 4-16. For what constitute reason-
able commuting distances, see AR 140-1, para. 3-8.
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tarily transferred to the IRR.213 Statutorily obli-
gated members with twenty-four or. more
months of active duty service and contractually
obligated members who cannot be reassigned
when maoving to a new locality are not given
leaves of absence, but are instead transferred
directly to the IRR without being charged with
unsatisfactory participation.214

Bar to Reenlistment. The bar to reenlistment
procedure is a means for denying the privilege
of reenlistment to certain categories of reserv-
ists. It is Army policy that only personnel of
high moral character, professional competence
and demonstrated adaptability to the require-
ments of the professional soldier’s moral code
are offered the privilege of reenlisting in the
USAR and that persons who cannot or do not
measure up to these standards, but whose sepa-
ration is not appropriate, will be barred from
further servee.?’® A commander may initiate a
bar to reenlistment in the case of a reservist
against whom separation action was taken
which did not result in separation (e.g., in the
case of a reservist considered for separation for
unsatisfactory performance who was
retained).2® Reservists who are untrainable
(i.e., require frequent or continual supervision)
or unsuitable (7.e., possess habits detrimental to
discipline) or who are generally irresponsible
towards their military service (e.g., late for for-
mations, losses of clothing and equipment, sub-
standard personal appearance or hygiene,
excessive unexcused absences from scheduled
drills) may be considered for a bar to
reenlistment.2!?

In preparing a bar to reenlistment (DA Form
4126-R), a unit commander must specify in
some detail the basis for the action and recom-
mendation, and the reservist must be given at
least thirty days in which to comment.2!8 Com-
manders of major USAR commands may

29AR 140-1, paras. 4-95(2), ¢, 4-16a, 4-21.
24See id. at para. 4-15a (C10, 1 May 1983).

#5J. S, Dep't of Army, Reg. No. 140-111, Army Reserve—
US Army Reserve Reenlistment Program, para. 1-28 (C1, 1
May 1983) [hereinafter cited as AR 140-111].

218]d. at para. 1-29d(1).
27]d, at para. 1-30.
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approve a bar to reenlistment if the reservist
will have less than ten years of qualifying serv-
ice for retirement purposes upon completion of
the current enlistment,?*® but it takes the action
of an area commander to approve a bar to reen-
listment in the case of a reservist having ten to
eighteen years of retirement qualifying service
upon completion of the current enlistment.?20
Area commanders may also approve a bar to
reenlistment in the caseof a reservnst ‘with more
than eighteen years of such qualifying service
upon completlon of the reservist’'s current
enlistment if the current enlistment is extended
to the required twenty years of qualifying serv-
ice for retirement purposes.z2! Once a bar to
reenlistment is approved, it must be reviewed
by the unit commander at six-month intervals
and prior to completion of the reservist’s cur-
rent term of service or assignment to another
unit.222 It is within the unit commander’s power
to recommend the removal of an approved bar
to reenlistment if the reservist’s improved per-
formance should so warrant, but removal of a
bar requires approval at the same level as was
required for initial approval of the bar.?

IV. Conclusion

'From the survey and brief analysis of the
options available to commanders in the disposi-
tion of offenses and disciplinary mfractlons

218]4, at para. 1-318, ¢. There are some restrictions on the
initiation of bars to reenlistment. Se¢ AR 140-111, para.
1-29¢. Thus, a bar to reenlistment will not normally be
initiated during the first 90 days a reservist is assignedtoa
new command or during the last 90 days before transfer
from a command or discharge. If a bar is initiated during
the last 90 days before transfer or discharge, the unit com-

mander must explain on DA Form 4126-R why the bar was
not initiated earlier.

29]d, at para 1-31q, table 1-1 (Rule A) (CS 1 Feb. 1984). In
practical terms, a year of qualifying service for retirement
purposes is each one-year period during which the reservist
has been credited with 60 retirement points. See10U.S.C. §
1332(aX2) (1982); U.S. Dep't of Army, Reg. No. 135-180,
Army National Guard and Army Reserve—Qualifying Serv-
ice for Retired Pay Nonregular Service, paras. 2-8 (C5 1
Oct. 1982), 2-105 (C3, 15 Dec. 1978).

220AR 140-111, para. 1-31a, table 1-1 (Rule B) (C3, 1 Feb.
1984).

221]d..at paras. 1 291, 1 3la, tablel l(RuleB n 2)(C3 1Feb.
1984).

222]d, at para. 1-32¢ (1 Jan. 1983).
223]d, at para. 1-32d(1).

committed by reservists during AT or ADT,
several broad guidelines emerge. Every effort
should be made to dispose of such matters dur-
ing AT or ADT through administrative or non-
judicial means. In.addition, nonpunitive
disciplinary measures (i.e., administrative
means) are preferable to nonjudicial punish-
ment in light of the reservist's right to refuse
nonjudicial punishment and to demand trial by
court-martial, and the fact that court-martial
jurisdictioﬁ will be exercised only with respect
to the serious offenses of reservists which fed-
eral, state or local civilian law enforcement
authorities are unwilling or unable to
prosecute. ‘

With respect to offenses which cannotbe dis-
posed of by administrative or .nonjudicial
means, every effort should be made to have fed-
eral, state or local civilian law enforcement
authorities assume jurisdiction when . such
jurisdiction may be exercised with effect. If a
reservist’s offense is to be disposed of through
the exercise of court-martial jurisdiction (i.e.,
only serlous offenses which cannot be dlsposed
of otherwise), action must be taken with a view
towards trial before the termination date of the
accused’s self-executing AT or ADT orders.
This date must be extended by competent
authority, before it has passed, in order to
insure UCMJ Jurlsdlctlon over any offenses that
the reservist may commit after the original ter-
minal date.

.For Army reservists serving in an IDT status,
the exercise of UCMJ jurisdiction; either for
purposes of nonjudicial punishment or trial by
court-martial, has been precluded by Army pol-
icy. Thus, USAR commanders must exercise a
high degree of personal leadership in disposing
of disciplinary infractions. While many infrac-
tions that are offenses under state law may be
referred to civilian law enforcement authorities
for prosecution, purely military offenses must
be disposed of by administrative means. . -

From time to time, it has been suggested that
nonjudicial punishment under. article 15,
UCMJ should be made available to USAR com-
manders in the disposition of disciplinary
infractions during IDT. In a 1976 reply to one
such inquiry, TJAG pointed out that any such
change could not come quickly because:

ety




The only method of accomplishing your
desires would be an amendment to Article
15, UCMJ, permitting the imposition of
punishment (limited to forfeiture or reduc-
tions) on reservists undergoing training
during inactive duty training (IDT) but
precluding the right to demand trial by
court-martial.224

In view of the lack of UCMJ jurisdiction over
Army reservists during IDT, USAR command-
ers are left only with administrative means for
disposing of disciplinary infractions which are
purely military in nature. Administrative alter-
natives to UCMJ jurisdiction should, of course,
never become a substitute for good leadership;
however, if their use becomes necessary, USAR
commanders should act promptly and with pre-
cision. To avoid the appearance of impotency or
indifference, commanders should periodically
conduct classes explaining the types of dis-
charge that may be issued (i.e., honorable,
under honorable conditions, under other than
honorable conditions), the bases upon which
each may be issued and the likely effects of each
type of discharge. Although AR 135-178
requires commanders to provide this informa-
tion to members of their command and permits
the furnishing of a written explanation,?? an
oral presentation by a unit commander in a
classroom setting is likely to have a more pro-
found effect upon the impressionable minds of
young reservists.

Appendix A
AFPR-RC ' 20 SEP 1975

SUBJECT: Extension of AT/ADT Orders of
USAR Personnel Pending Disci-
plinary Action

Commanders, CONUSA
Commanders, FORSCOM Installations

1. In view of questions which have arisen con-
cerning the authority for amending orders to
extend USAR members on active duty pending

21DAJA-CL 1976/1869, para. 3, 24 June 1976, in response to
Memorandum from Chief, Army Reserve (DAAR-Per), to
TJAG, 17 Dec. 1975, Extension of UCMJ Provisions to
USAR Members During Periods of Inactive Duty Training
(IDT).

225 AR 135-178, para. 1-11.
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disciplinary action, the following is furnished
for information and guidance.

2. The Judge Advocate General of the Army
has held that Article 2, UCMJ, and paragraph
2-4b, AR 635-200, provide authority for extend-
ing Reservists on active duty for court-martial
purposes. The Commander, US Army Reserve
Components Personnel and Administration
Center (RCPAC), St. Louis, Missouri! has
authority to extend orders in the case of individ-
ual Reservists. Unit Reservists may be
extended by the applicable CONUS Army
Commander.

3. Itis the policy of this command that, pending
disposition of court-martial charges, orders will
be amended by the appropriate authority, upon
request of the Active Army commander exer-
cising general court-martial jurisdiction over
the Reservist, to extend the period of active
duty. Pending receipt of amended orders, the
GCM commander having geographical area
responsibility will ecause the Reservist to be at-
tached for the administration of military justice,
to an appropriate Active Army unit if such at-
tachment was not clearly or properly reflected
in the original AT/ADT orders.

4. This guidance is limited to those cases involv-
ing serious offenses during AT or ADT which
may not properly be disposed of under Article
15, UCMJ, by reference to appropriate Federal
or State authorities, or by administrative action
which may be accomplished either prior to or
upon return to inactive status.

5. This guidance may be further supplemented
by addressees.

FOR THE COMMANDER:

’Effective' 31 December 1983, the approval authority is
Commander, US Army Reserve Personnel Center (Provi-
sional) (ARPERCEN).
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Appendix B
ATJA | 3 Augtist" 1976

SUBJECT: Court-Martial Jurisdiction Over
USAR Personnel on Annual Train-
ing/Active Duty Trammg (AT/

“ADT)

Commanders, TRADOC Installations

1. This letter is issued for information and to
provide guidance on procedures to insure con-
tinuing jurisdiction over USAR members who,
while on annual training or active duty training
commit offenses under the Uniform Code of
Military Justice.

2. The Judge Advocate General of the Army
has advised that Article 2, Uniform Code of
Military Justice, and para 2-4b, Army Regula-
tion 635-200, 15 July 1966, provide authority to
amend orders to extend the expiration date of
self-executing orders for USAR members on
AT/ADT pending disciplinary action. In the
case of individual Reservists, the Commander,
US Army Reserve Component[s] Personnel
[and] Administration Center (RCPAC), St.
Louis, MO,! has authority to extend such orders.
Reservists who are assigned to units may be
extended by the appropriate CONUS Army
commanders.

3. In order to insure that jurisdiction is pre-
served over USAR members pending disposi-
tion of disciplinary charges, requests for
amendment of orders to extend the period of
active duty for USAR members will be made by
the Active Army commander exercising gen-
eral court-martial jurisdiction over such
Reserve ‘member. Pending promulgation of
amended orders, the general court-martial con-
vening authority having geographical area
responsibility within TRADOC will cause the
Reservist to be attached to the appropriate
Active Army unit for the administration of mil-
itary justice if such attachment was not clearly
set forth in the basic active duty orders.

4, This guidance should be reserved to inci-
dents involving serious offenses during AT or
ADT which are not properly treated within
Article 15, Uniform Code of Military Justice, or
by administrative action, or by referral to Fed-
eral or State authorities. ‘

FOR THE COMMANDER:

IEffective 31 December 1983, the approval authority is
Commander, US Army Reserve Personnel Center (Provi-
sional) (ARPERCEN).

Adverse Action Arbitration in the Federal Sector:
A Streamlining of the Appellate Procedures?

Magor Phillip F. Koren
LL.M. Candidate, The George Washington Umversv,ty

The Civil Service Reform Act of 1978! was
designed as a comprehensive program to
reform the federal civil service system; one of its
stated goals is the reduction of red tape and
costly delay in that system.2 For the most partit

1Pub.L.No. 95-454, 92 Stat. 1111 (1978) (codified at 5 U.S.C.
§ 1101 (Supp. 11 1978)) [hereinafter cited as the Act].

2H. Doc. No. 95-299, Civil Service Reform, Message from the
President of the United States Transmitting a Draft of
Proposed Legislation to Reform the Civil Servxce Laws
(March 3, 1978).

has accomplished that purpose. The tripartite
replacement for the Civil Service Commission,
consisting of the U.S. Office of Personnel Man-
agement (OPM), the Merit Systems Protection
Board (MSPB), and the Federal Labor Rela-
tions Authority (FLRA), has cleared the air on
the scope of responsibility and, in most cases,
streamlined appellate review of agency and
union or employee actions. However, gaps
remain in the “comprehensive program” which,
to date, have not been adjudicated by the pres-
ent judicial review body for the federal person-




nel system, the U.S. Court of Appeals for the
Federal Circuit.?

One area of consternation is the authority
granted under 5 U.S.C. § 7121(e), (f)* to an arbi-
trator to hear and decide adverse actions taken
against an employee by an agency under 5
U.S.C. §§ 43035 (performance), 7512¢ (miscon-
duct or mixed actions) which may fall within
the coverage of a negotiated grievance proce-
dure contained in a collective bargaining agree-
ment. The employee, under the former section,
is required to elect either to appeal the adverse
action through the MSPB to the Federal Circuit
Court of Appeals in accordance with 5 U.S.C. §§
7701, 7703,7 or pursue the negotiated grievance
procedure contained in those sections and
resolve the issue through binding arbitration.
Where the employee elects to file a grievance
which is ultimately submitted to arbitration,
the statute authorizes an appeal to the Federal
Circuit Court of Appeals in the same manner
and under the same rules as if the arbitrator’s
decision were that of the MSPB.8

The interface between these alternative pro-
visions is not perfect. A problem arises under
the arbitration procedure because, amongother
things, an arbitrator’s decision under title VII
of the Act is neither self-executing nor self-
enforcing. However, this potential dilemma
does not belong solely to the employee. It also
presents a quandry for the agency which has
taken the action.

When an adversely affected employee elects
to grieve his or her removal under a negotiated
grievance procedure, the agency must support
its action to the same degree and with the same

3The U.S. Court of Appeals for the Federal Circuit was
created by the Federal Courts Improvement Act of 1982,
Pub. L. No. 97-164, 96 Stat. 25 (1982), and designated as the
exclusive judicial review body for the federal personnel
system withholding jurisdiction in these cases from the
other U.S. Courts of Appeal.

45 U.S.C. § 7121(e), (1) (Supp. 11 1978).
55 1U.S.C. § 4303 (Supp. 11 1978).

55 U.S.C. § 7512 (Supp. 11 1978),

'5 U.S.C. §§ 7701, 7703 (Supp. 11 1978).

85 1J.S.C. § 7121(f) (Supp. 11 1978). See S. Rep. No. 696, 95th
Cong., 2d Sess. 111 (1978).
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burdens before the arbitrator as it would if the
MSPB were hearing the case. If the award of
the arbitrator in reinstating the employee after
removal is deficient, the agency seems to have
no remedy to correct the deficiency other than
noncompliance with the decision of the arbitra-
tor to reinstate the employee. Not only is the
agency forced into noncompliance, the union
and the employee have no direct method of
enforcing the arbitrator’s decision. What is the
union’s and the employee’s recourse in this
situation?

First, let us briefly review why an agency
would not comply with an arbitrator’s decision..
It is unrealistic to propose that a federal agency
would be motivated solely by bad faith. There
are other reasons. For instance, where would
the agency go to appeal the decision? Under this
procedure, the agency can gain review of an
arbitrator’s decision before the FLRA only on
issues separate and distinct from the personnel
action, such as grievability or arbitrability
under the collective bargaining agreement.®
For the purposes of this discussion, this is not
the case. The agency is also unable to file excep-
tions to the arbitral award before the FLRA
since the action has been processed under the
authority of 5 U.S.C. § 7121(f).!* Other than as
mentioned above, the agency may seek FLRA
review only if the employee does not have a
statutory right of appeal to the MSPB.!! Until
very recently, the agency was even unable to
request OPM intervention before the arbitrator
under 5 U.S.C. § 7703(d), the statutory prereg-
nisite for gaining judicial review of the mat-
ter.!'2 This inability to request OPM
intervention was considered by the new Federal
Circuit Court of Appeals in April 1983. In two
orders, that court held that not only is OPM
authorized under the Act to request reconsider-
ation of an arbitral decision under 5 U.S.C. §

9Naval Ordinance Station, Louisville, Ky., 11 F.L.R.A. No.
10, 11 F.L.R.A. 19 (1983).

105 U.8.C. § 7122(a) (Supp. 11 1978).

17J.8S. Soldiers’ and Airmen’s Home, 11 F.LL.R.A. No. 117,11
F.L.R.A. 692 (1983) (Appeal to the FLRA not barred
because the grievant was a member of the excepted service
and was not preference eligible).

12Devine v. White, 697 F.2d 421 (D.C. Cir. 1983).
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7121(f), it is required to do so within the same
time limit prescribed by 5 U.S.C. § 7703(b)(1),
i.e, thirty days.3 In addition, the court
announced that, as with decisions of the MSPB,
the Director, OPM may request intervention
before an arbitrator only where, “in his discre-
tion,...the Board [or arbitrator under § 7121(f))
erred in interpreting a civil service law, rule, or
regulation affecting personnel management
and that the Board’s decision will have a sub-
stantial tmpact on a civil service law rule, regu-
lation, or policy directive.’*

This last requirement makes any direct
agency review of the arbitral decision abso-
lutely dependent upon OPM. When OPM elects
not to intercede, the agency’s avenues of direct
review are effectively foreclosed. The only alter-
native for the agency is not to comply with the
arbitral award. It should also be noted here that
if the agency fails to request OPM intervention
'In the matter while not complying, it is subject
to an unfair labor practice charge under 5
U.S.C. § 7116(a)(8) for bad faith in not comply-
ing with the arbitral award.! Therefore, the
dilemma facing the agency in the situation
where OPM has declined to intervene or, in the
alternative, where no intervention is sought is
an unfair labor practice charge filed by the
union or employee for failure to comply with the
arbitral award. Assuming that the agency is not
acting in bad faith, but feels that it will be suc-

.cessful in overturning the arbitral award upon
judicial or other appellate review, its only
recourse is noncompliance.16

~ As noted above‘, an arbitral award in an
adverse action case where the agency hasa good

13Devine v. Nutt, No. 83-589 (Fed. Cir. Apr. 12, 1983);
Devine v. Sutermeister, No.B83-818(Fed. Cir. Apr.12, 1983).

15 U.S.C. § 7703(d) (Supp. II 1978) [emphasis added].’

185 U.S.C. § 7122(d) (Supp. I11978)declares arbitral awards
final and binding on the parties where no exception to the
arbitrator’s award is filed within 30 days from the date of
such award.

16Sec. Council of Prison Locals, AFGE v. Howlett, No. 81-
1782 (D.D.C. Apr. 28, 1983). Although this case involved a
decision by the Federal Services Impasse Panel (FS1P)
regarding interest arbitration, it seems to be judicial
authority for refusal to comply with an arbitral award in
order to gain review of that award under unfair labor prac-
tice procedures.

faith belief that the award is deficient and will
be set aside or modified upon appeal presents a
dilemma for the agency. It must expose itself to
an unfair labor practice charge in order to gain
review. Presently; it is uncertain whether the
arbitration award itself is open tochallengeina
judicial review of the decision and order resolv-
ing the unfair labor practice charge. At the
same time, the union or employee also faces a
dilemma of sorts because there is a favorable
decision from an arbitrator, and therefore, they
cannot be considered an “aggrieved party”
under the Aect for purposes of appealing the
decision of the arbitrator. There has been no
“adverse” decision. The employee cannot file a
new action in federal district court on constitu-

“tional grounds for wrongful discharge because

the Act stands as a comprehensive statutory
framework which Congress intended as the
exclusive means of resolution of such claims.?

Since there is no jurisdiction in a federal dis-

_trict court on a new cause of action, one would
think that the alternative would be a suit to

enforce the arbitral award in that same court.
Under section 301 of the Taft-Hartley Amend-

" ments to the National Labor Relations Act,!8 a
- private sector union has the statutory right to

file an action for enforcement of an arbitral
award against an employer. There is no similar

- grant of jurisdiction under the Act for

employees or unions in the federal sector. With-
out a like statutory grant of jurisdiction, federal
sovereignty would prevail and no relief would

_be forthcoming.

Because the employee timely filed a written
grievance in accordance with the provisions of
the negotiated grievance procedure, the elec-
tion to pursue that remedy has been made.!®
This election is unalterable. The employee is
therefore barred from processing a second
appeal to the MSPB. There would be no
dilemma if the employee had elected the statu-
tory appeals procedure to the MSPB. The
MSPB has authority to enforce its own orders
by certifying to the Comptroller General of the

17Carter v. Kurzejeski, No. 82-1630 ‘(Sth Cir. May 5, 1983).

1829 U.S.C. § 151 (1976).
185 U.S.C. § 7121(eX1) (Supp. 11 1978).




United States that such an order (here rein-
statement) has been issued and that any
employee not complying with that order shall
not be entitled to receive payment for so long as
the noncompliance continues.? The above statu-
tory power to enforce orders does not extend to
an arbitrator, even where the arbitrator stands
in the place of the MSPB.2 Therefore, just as the
employee and the union are powerless to enforce
the arbitral award, so is the arbitrator.

The only alternative open to the union or
employee to enforce the reinstatement award is
to file an unfair labor practice charge. As noted
above, the union or employee can file such a
charge if the agency does not request OPM
intervention in the matter prior to the expira-
tion of thirty days from the date of the award.
However, an unfair labor practice complaint
based on bad faith noncompliance under 5
U.S.C.§7122(b) may not resultin reinstatement
of the employee. The FLRA may deem that the
agency’s action did not violate section 7122(b),
i.e., failure to comply with an arbitral award
where no exceptions are taken, because section
7122(a) specially excludes matters “described
in § 7121(f) of this title.”

The ' only current, statutorily accepted
method of enforcing an arbitrator’s award
under 5 U.S.C. § 7121(e), (f) in the face of non-
compliance by the agency is to file an unfair
labor practice charge with the General Counsel
of the FLRA within six months of the date of the
award,? stating as a basis therefor the agency’s
noncompliance with the award and alleging a
violation of 5 U.S.C. § 7116(a)(8), <.e., failure or
refusal to comply with any provision of 5 U.S.C.,
chapter 71. The specific sections of the chapter
involved in the violation would be 5 U.S.C. §
7122(b), discussing actions required by an arbi-
trator’s final award, and 5 U.S.C. §
7121(b)(3)(C), describing the grievance proce-
dure subject to binding arbitration. This indi-
rect procedure, although the only method of

205 U.S.C. § 1205(d)2) (Supp. IT 1978).

21The 5 U.S.C. § 7121 provisions placingthearbitrator in the
place of the MSPB are specifically and expressly limited to
5 U.S.C. § 7703, judicial review, and do not include enforce-
ment procedures under 5 U.S.C. § 1205.

225 1U.8.C. § 7118(a)4XA) (Supp. 11 1978).
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gaining enforcement, is subject to the discretion
of the FLRA General Counsel who may elect not
to issue a complaint if it is felt that the charge
fails to state an unfair labor practice.?

Once having filed the complaint, the General
Counsel will request relief from the FLRA. The
agency, in turn, may now be able to defend its
action of noncompliance before the .FLRA.
Again, however, it is presently uncertain
whether the arbitration award itself is subject
to challenge in the unfair labor practice pro-
ceeding before the FLRA. If, after a hearing,
the FLRA decides that the preponderance of the
evidence received demonstrates that the agency
is engaged in an unfair labor practice by refus-
ing to comply with the arbitral award, it may
issue an order requiring the agency to cease and
desist from such conduct and, further, may
require reinstatement of the employee with
back pay and attorneys’ fees.2® If the agency
continues to noncomply, the FLRA may use its
power under 5 U.S.C. § 7123(b) to enforce its
decision by petitioning the Federal Circuit
Court of Appeals for an enforcement order. The
agency may concurrently petition that same
court for judicial review of the FLRA’s deci-
sion.2s In the action before the court, either in
response to the FLRA’s petition for enforce-
ment or as the basis for its own request for
judicial review, the agency would put forward
the same defense it had tothe arbitrator’s initial
award. This procedure, from the agency’s view,
would provide judicial review of the arbitral
award for all parties, i.e., the union, the
employee, the agency under section 7123(a), and
the FLRA under section 7123(b). This indirect
method of enforcing or defending against the
arbitral award under the Act is, however, an
insidious circumvolution. This marginally
acceptable procedure is especially offensive in
light of one of the goals of the Act:

The lengthy and complex appeals pro-
cesses [of pre-Act law] adversely affect
employees and managers alike. The proce-
dures are so confusing they often discour-

B]d. § 7118(a)1).
2u]d. § 7118(aX7).
55 U.S.C. § 7123(a) (Supp. I 1978).




DA Pam 27-50-135

age the proper exercise of employee
‘rights. ..S2640 will accelerate the person-
nel action process while protecting
employee’s rights to fair treat-
ment. ..S2640 will streamline the appeals
. process, eliminating unnecessary layers of
appeal.?®

The report went on to state: “As an alternative
to the appeals process the bill provides for bar-
gaining units to establish arbitration proce-
dures for the handling of adverse actions.”?

This authority for establishing alternative
arbitration procedures does not seem to have
been well thought out when viewed in light of
the above discussion. Arbitration procedures
for handling adverse actions did not have the
same amount of experiential data that other
sections of the Act had as a result of the opera-
tion of federal labor management relations
under Executive Order No. 11,491.28 Arbitra-
tion of adverse actions was the single substan-
tive departure by title VII of the Act from
Executive Order No. 11,491.2° The resulting
lack of interface between an arbitrator’s award
and a decision by the MSPB harms all parties,
reduces efficiency and economy, and stands at

%S, Rep. No. 969, 95th Cong., 2d Sess. 9-10 (1978). This
report accompanied $.2640, 95th Cong., 2d Sess. (1978),
which became, with modifications, the Civil Service Reform
Act of 1978.

]d.

2%Exec. Order No. 11,491, 3 C.F.R. 861 (1966-1970
Compilation).

29124. Cong. Rec. 814270 (daily ed. Aug. 24, 1978).
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odds with the overall purposes of the Civil Serv-
ice Reform Act of 1978. On the one hand, it
denies an employee a timely remedy for remov-
al: on the other hand, the agency may be forced
to commit an unfair labor practice to obtain
review of the award. Additionally, from the
viewpoint of the union and the employee, the

.current scheme allows an agency to obtain judi-

cial review of a decision in spite of OPM’s deci-
sion not to request reconsideration. Under
MSPB appellate procedures, this would be
impossible.

Even though this process may take years to
run its course, the employee will be protected, in
the final analysis, by reinstatement, back pay
and in the proper circumstances, attorneys’
fees. Regardless of the final outcome, however,
this circuitous procedure is not consistent with
the purposes and goals of the Civil Service
Reform Act of 1978. Further congressional
action is necessary to truly promote consistent
resolution of these issues and to discourage
forum shopping. A legislative solution to this
problem would be equate the arbitrator’s role to
the role of the presiding official, rather than to
the role of the MSPB. This modification could
then allow exceptions to be brought before the
MSPB by any party tothe action consistent with
the present statutory MSPB appeals procedure.
A more swift, definitive, and enforeceable deci-
sion could then be expected from an administra-
tive agency charged with the responsibility for
taking final action in such matters.?

5 U.S.C. § 1205(aX1) (Supp. II 1978).
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The Korean Armistice: Collective
Security in Suspense
Mr. Samuel Pollack

Special Assistant, OSJA, Eighth United
States Army/Korea

Introduction

The first and only genuine, powerful, collec-
tive security enforcement Army established
under the aegis of the United Nations Security
Council - the United Nations Command (UNC)-
now well into its fourth decade of existence in
Korea, is carrying on its functions under the
longest, most violated military armistice in
modern history. The UNC and the Korean
Armistice Agreement (Armistice)? are out-
growths of the major, but undeclared, war?
which devastated the Korean Peninsula in the
early 1950s. While the Armistice succeeded in
its immediate aim of terminating, or more accu-
rately “suspending”, the Korean hostilities, it
has utterly failed to achieve a final, lasting
peace, the goal of all such military agreements.

When the Armistice was signed on July 25,
1953 at Panmunjom, a.small village about
thirty miles north of the capital city of Seoul, its
terms stated that a political conference would
meet within three months in order to resolve the
issues of the war, and reach a final peace accord.?
Events proved otherwise. The Geneva Confer-
ence of 1954 was not only tardy but it adjourned

1Agreement Between the Commander-in-Chief, United
Nations Command, on the One Hand, and the Supreme
Commander of the Korean People’s Army and the Com-
mander of the Chinese People’s Volunteers, on the Other
Hand, Concerning a Military Armistice in Korea, 27 July
1953, 4 U.S.T. 234, T.1.A.S. No. 2782, reprinted in U.S.
Dep’t of Army, Pamphlet No. 27-1, Treaties Governing
Land Warfare, Appendix B(Dec. 1956)[hereinaftercited as
Armistice].

zAction by UNC forces in Korea was never officially consid-
ered war in the traditional sense; rather it was treated by
the US Government as an enforcement of the principles of
the UN Charter. That the conflict was a war in the factual
sense seems indisputable. See Stone, Legal Controls of Inter-
national Conflict 304-05 (1954); Bishop, International Law,
Cases and Materials 949 (3d ed. 1971).

3Article 60 of the Armistice states in part that“within three
(3) months...a political conference...be held...to settle
through negotiation the question of the withdrawal of all
foreign forces from Korea, the peaceful settlement of the
Korean questions, ete.”

without any agreement on the Korea question.*
The passage of more than thirty years has done
little - to relieve the political and military
impasse on the Peninsula. Indeed, the Armi-
stice has been violated so many thousands of
times’ that is has become a sort of symbol of the
global cold war. In the southern half of the
divided Peninsula, the people of the Republic of
Korea (ROK), always somewhat restive with the
assumption that the state of half-war and half-
peace was better than resuminghostilities, have
reeled from the shock and a sense of frustration
caused by two recent events: the downing of a
KAL civilian airliner on September 1, 1983 bya
Soviet warplane with a loss of 269 innocent
lives, and the terrorist attack on October 9, 1983
against a number of high ROK officials visiting
Rangoon, Burma, in a plot instigated by North
Korean agents, which resulted in the death of
four government cabinet members and others.®

While the ROK, the Armistice and the UNC
endure under these unenviable stresses and dis-
tinetions, the administrative formalities of the

4The Geneva Conference convened on April 26, 1954 and
dissolved, sine die, June 15, 1954. The delay in convening
was caused by North Korean and Chinese insistence thatthe
Soviet Union and India should participate as “neutrals”. Se¢
The Korean Problem at the Geneva Conference, Dept of
State Pub. 5609, p. iii (1954).

5Statistics kept by the UNC in Seoul indicate that, as of
mid-1983, the North Koreanside hascharged the UNC with
no less than 318,000 violations, while the UNC has accused
the north with 73,000 contraventions.

sWhile the KAL incident involving the Soviet Union is
clearly an incident of the global cold war, the Burma bomb-
ing raises the interesting question of whether the Armistice
was violated by the North Korean plot, carried out as it was
in a third country. The Armistice proscribes the commis-
sion of hostile acts “in Korea.” The evidence uncovered by
the proceedings under way in Burma shows that the plot
was hatched in North Korea. Accordingly, it can be con-
cluded that an Armistice violation did occur, based partly
on the so-called passive personality theory (Case of the S.S.
Lotus, P.C. 1, J. Serial A, No. 10 (1927)} and partly on the
principle of responsibility of a state for acts of its agents
(Schwarzenberger, International Law 236 (1962)).
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Armistice continue to be punctiliously observed-

at periodic meetings of the Military Armistice
Commission (MAC), the joint agency estab-
lished to carry out its provisions. Well over four
hundred MAC meetings have taken place at
Panmunjom, all in a cold and hostile atmos-
phere, and some have even been punctuated by
physical violence against UNC personnel. At
these gatherings, ten officers, five from the
UNC on one side, and four from North Korea
and one from China on the other, sit facing each
other at along table bisected longitudinally by a
line that is, quite literally, a part of the present
border ‘between the two Korean states. By
design, the table sits astride the Military De-
marcation Line (MDL) which the Armistice
drew ‘across the entire Korean Peninsula, to-
gether with a four-kilometer wide Demilitar-
ized Zone (DMZ) designed to keep the two
- Korean: states completely apart during the
armistice period. The DMZ itself has been
placed by the Armistice under the control of the
former belligerents. ' :

. Both the MDL and DMZ are not far from the
38th Parallel, the .original 1945 ‘militarily-
drawn division of the Korean state which the
North Korean army crossed during its unlawful
invasion.in June 1950. Thus, from a territorial
view, it would seem that the bloodshed and
tragedy of the Korean War hashad no recogniz-
able results.

Background

- Extending from the great Asian landmass,
the Korean Peninsula is a strategic and impor-
tant area where vital interests of Japan, the
USSR, China, and the United States converge.
At the beginning of this century, the Koreans
came under Japanese domination which con-
tinued throughout World War II. The expecta-
tion was that the Allied victory would liberate
and again make Korea “free and independent”
as promised at Cairo and at Potsdam.” The most
urgent problem for the United States in 1945
was the surrender of the Japanese armed forces

"Statement of the Cairo Conference in November, 1943,
issued by President Roosevelt, Prime Minister Churchill,
and General Chiang Kai-Shek, 6 Documents on American
Foreign Relations 232, 233 (1944-1945), reprinted in 38 Am.:
J. Int'l L. Supp 8, 9 (1944). For a discussion of the Potsdam
Report, see 3 U.S. Dep't of State Bulletin 37 (1945). . - -

. occupying Korea at war's end. With the nearest

American troops in Okinawa and Soviet forces
already in North Korea, the United States pro-
posed that the 38th Parallel, which divides the
Korean Peninsula at its middle, be the line
north of which the Japanese would surrender to
the Soviets, and south of which they would sur-
render to the Americans, This was to be a “tem-
porary” ‘military arrangement and it was
incorporated into the first General Order issued
by General MacArthur, Supreme Commander
for the Allied Powers, on September 2, 1945.8

It soon became evident, however, that the
38th Parallel was being used by the Soviets to
create a political and economic separation of the
two zones. United States local officials in the
southern portion made unsuccessful efforts at
the local level to change Soviet policy. An
attempt at the 1945 Four Power Moscow For-
eign Ministers Conference also ended in fail-
ure.® In 1947, the United States submitted the
question of Korea to the United Nations (UN)
General Assembly and a temporary commission
was established to supervise elections, draft a
constitution, and otherwise arrange for a repre-
sentative Korean government.! The Soviets
refused to recognize UN jurisdiction and would
not permit the temporary commission represen-
tatives to enter'Soviet-controlled territory in the
north. Consequently, elections were held, but
only in the south and these resulted in the for-
‘mation in 1948 of the Government of the Repub-
lic of Korea (ROK).!! In October of that year, the
UN General Assembly made a finding that the
ROK was the only lawfully elected government

i

8Japanese Government, Documents Concerning the Allied
Occupation and Control of Japan, Vol. 1: Basic Documents,
at 33. ; ‘ .

9The Meeting of thé‘Ministers of Foreign Affairs of the
Union of Soviet Socialist Republicg, the United States of
America and the United Kingdom at Moscow on December
27, 1945, established a joint committee of representatives

from the US, UK, USSR and China to arrange for a Korean

democratic government. Report, 20 U.N.T.S. 259, 284,

2G.A. Res. 112 (II), 1947, General Assembly Official
Records: Second Session, 16 Sep.-29 Nov. 1947, Resolutions,

at 16-18. i

""Yearbook of the United Nations 1947-48, at 282-84.




on the Korean Peninsula.? The government of
the so-called Korean People’s Demaocratic
Republic was established in 1948 in the north,
but it has been recognized only by the Soviets
and other communist nations.!3

With the departure of United States troopsin
1947, the situation became increasingly vola-
tile, with constant skirmishes across the artifi-
cial border. Adding fuel to the potential fire,
Secretary of State Dean Acheson made two
speeches in 1950 in which he clearly excluded
Korea from the “defense perimeter” of the Uni-
ted States.! These statements undoubtedly led
the North Koreans and Soviets to think that the
United States would not intervene in an attack
on ROK territory.

In the early morning hours of June 25, 1950,
the North Korean armed forces launched a mas-
sive attack on the ROK. Meeting in emergency
session that same day and aided by the fortui-
tous absence of the Soviet representativels - the
Security Council called on North Korea to cease
hostilities and on the member states to render
assistance.’® A second resolution to the same
effect was issued onJune 27.170OnJuly7,1950-a
significant day in international law - the Coun-
cil formally recommended to all member states
that armed forces be provided to an interna-
tional command under the leadership of the
United States to repel the aggression and to
restore peace and security in Korea.!® Sixteen

12G.A. Res. 195 (I1I), 1942, General Assembly Official
Records: Third Session, Part I, Resolutions, at 25-27. See
also 19 U.S. Dep't of State Bulletin 760 (1948). )

1aSurvey of International Affairs, 1947-48, at 323.

1422 U.S. Dep’t of State Bulletin 116, 407 (1950); 23 U.S.
Dep’t of State Bulletin 12, 13 (1950). See also Hoyt, The
United States Reaction to the Korean Attack, 55 Am. J. Int'l
L. 45, 45-48 (1961).

15The Security Council was able to act as it did only because
the Soviet representative boycotted the Council’s meetings
in protest against the majority’s refusal to seat the represen-
tative of the Peoples Republic of China and was therefore
unable to veto the Council’s action. See Hoyt, supra note 14.

181N, Doc. $/1501 (1950).
171, N. Doc. S/INF/4, at 6 (1959).

18]d. In view bf its significance in this article, the complete
text of this third UNSC resolution is reprinted:
Resolution of the UN Security Council Calling for the
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UN member states, including the United
States, eventually sent armed forces contin-
gents to form the UNC.?® The sanguinary strug-
gle which raged on the Korean Peninsula is now
part of the hlstory of this turbulent century. The
invaders were eventually forced back to the
Yalu River, the northern border with China,
but Chinese intercession into the war eventually
caused the belligerents, bloodied and weary, to
halt hostilities and commence armistice negoti-
ations near the village of Panmunjom."

Estéblishmenf of a Unified Command for UN Forces
- in Korea, July 7, 1950.

The Security Council:

 Having determined that the armed attack upon the .
Republic of Korea by forces from North Korea consti-
tutes a breach of the peace;

Having recommended that members of the United

* Nations furnish such assistance to the Republic of
Korea as may be necessary to repel the armed attack
and to restore international peace and security in the -
area;

' 1 Welcomes the prompt and v1goroussupportwh|ch S
-governments and peoples of the United Nations have
given to its Resolutions of 25 and 27 June 1950 to =~
assist the Republic of Korea in defending itself
against armed attack and thus to restore interna-
tional peace and security in the area;

2. Notes that members of the United Nations have
transmitted to the United Nations offers of assistance
* for the Republic of Korea;

3. Recommends that all members providing military
forces and other assistance pursuant to the aforesaid
Security. Council resolutions make such forces and .
other assistance avallable to a unified command

" under the Umted States;

>4 Requests the United States to desngnate the com-
mander of such forces;

5 Authorlzes the umt'xed command atits dlscret)on
to use the United Nations flag in the course of opera-
tions against North Korean forces concurrently with
the flags of the various nations participating;

6. Requests the United States to provide the Security
Council with reports as appropriate on the course of
action taken under the Unified command.

19The contributing member states were Australia, Belgium,
Canada, Columbia, Ethiopia, France, Greece, Luxem-
bourg, the Netherlands, New Zealand, the Phillipines,
Thailand, Turkey, the United Kingdom, and the United
States. The ROK armed forces were also placed under UNC
command but have never been officially part of the UNC.
For an interesting account of this episode in its opening
stages, see Hoyt, supra note 14, at 52-53.
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The United Nations Command

‘The \"/icto‘rious ﬁations which gathered after
World War I in San Francisco were guided by
the vision of a new type of world organization,
one that would proscribe the threat or use of
force in international relations, indeed outlaw
the very coneept of war itself, except under very
limited conditions involving self defense. The
Charter of the United Nations (Charter) was
directed at that ancient defect in the Law of
Nations: its inability to enforce its norms collec-
tively, a defect which logically had required
acceptiance of the war concept as an instrument
to protect a state’s existence and its vital inter-
ests. This new and fundamental principle was to
be the special responsibility of the Security
Council and the theory underlying the entire
scheme was, in essence, that the world’s peace-
loving states would protect peace, not as a mat-
ter of their self-interest or self-defense but, basi-
cally, on behalf of the newborn principle of
collective security. As the Charter stated it,
effective collective measures for the suppres-
sion of acts of agression would effectively elimi-
nate the scourge of war from the world.2®
Chapter VII of the Charter contained specific
plans for action by the Security Council, as a
sort of world policeman, to maintain or to re-
store international peace and security, by the
use of armed forces if necessary.

The visions of 1945 have not materialized.
Wars are still a recurring feature of the world’s
scene. Universal peace and security are still
unattained goals. In 1950, however, the Charter
principles seemed more readily attainable than
today. In that context, the Korean attack was
seen as the gravest threat against the primary
purposes and authority of the United Nations.
John Foster Dulles, the United States represen-
tative to the 1954 Conference, stated this
cogently at the Geneva meeting:

It is important that we should constantly
have in mind that what is here at stake is
not merely Korea, importantasthatis; it is

20Paragraph 1, article 1 of chapter I of the Charter states in
part that one of the purposes of the United Nations is “to
take effective collective measures for the prevention and
removal of threats to the peace and for the suppression of
acts of aggression.”

-

the authority of the United Nations. The
United Nations assumed primary respon-
sibility for establishing Korea as a free and
independent nation. It helped to create the
Republic of Korea and nurtured it. When

_aggressors threatened the Republic of
Korea with extinction, it was the United
Nations which called on its members to go
to Korea’s defense.

Korea provides the first example in history -
of a collective security organization in
actual operation.?

Even today, Dulles’ remarks retain the ring of
essential truth. The government of the ROK was
established, literally, under the legal and politi-
cal auspices of the United Nations. An armed
attack on this government was, :therefore,
unabashed defiance of the UN itself and of its
basic principles against aggression, and the use
of force directed at a state that could reasonably
be described as the child of the world body.

The question of whether the actions of the
Security Council in the Korean case constituted
a valid exercise of the powers and functions of
the Security Council under the Charter involves
interpretation of the provisions of article 39.22
That article designates the Council as the
agency primarily authorized to deal with
threats to peace, breaches of peace, and acts of
aggression. The issue was whether the North
Korean attack constituted an act of aggression
by one state against another, or was merely civil
strife between the two factions of one state.
While the original division' of Korea was
intended to be nonpolitical and military, the
subsequent actions of the Soviets in dealing
with their part effectively served to refute their
position that, in 1950, there was only one state on
the Peninsula and that the attack was merely an
action to reunify the country. Indeed, from an

21The Korean Problem at the Geneva Conference, U.S. Dep't
of State Publication 5609 at 26 (1954).

22{J N. Charter art. 39 states: “The Security Council shall
determine the existence of any threat to the peace, breach of
the peace, or act of aggression and shall make recommenda-
tions, or decide what measures shall be taken in accordance
with Articles 41 and 42, to maintain or restore international
peace and security.




objective view, it was very clear that by 1950
there were two states, each with its own govern-
ment, army, laws, constitution, territory, and
philesophy of government - the legal indicia of
separate statehood in Korea. The unsuccessful
efforts of the United States and the United
Nations prior to 1950 to treat the divided coun-
try as one served but to corroborate this fact as
well as the legality of the UNC’s actions in the
war. Moreover, an adequate legal basis existed
to authorize the Council’s action inthecrisisasa
threat to world peace even apart from the ques-
tion of civil war; the Council recognized this by
clearly characterizing the North Korean attack
in each of the three resolutions of 1950 as a
breach of peace.

Once a legal basis is established for Couneil
action under article 39, article 41 of the Charter
encourages the use of measures short of armed
force to resolve a crisis. When these are deemed
inadequate, article 42 authorizes the Council “to
take action by air, sea, or land forces as may be
necessary” to restore peace.® Article 43 pro-
vides a practical means of enforcement by ask-
ing the UN member states to contribute to an
international armed force for use in those cases
requiring military action under articles 39 and
4224 This, for perhaps the first time in history,
seemed to furnish the world body with a more
effective means of enforcing its orders than had
been the case with such previous international
efforts as the Covenant of the League of Nations

23[J.N. Charter art. 42 states;

Should the Security Council consider that measures
provided for in Article 41 would be inadequate or
have proved to be inadequate, it may take such action
by air, sea, or land forces as may be necessary to
maintain or restore international peace and security.
Such action may include demonstrations, blockade,
and other operations by air, sea, or land forces of
Members of the United Nations.

241J.N. Charter art. 43, para. 1 states:

All members of the United Nations, in order to con-
tribute to the maintenance of international peace and
security, undertake to make available to the Security
Council, on its call and in accordance with a special
agreement or agreements, armed forces, assistance,
and facilities, including rights of passage, necessary
for the purpose of maintaining international peace
and security.
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and the Kellog-Briand Pact, all of which had
proven ineffectual.?s

However, as has been quite generally recog-
nized, the enforcement system established by
chapter VII of the Charter, like other important
aspects of that document, has fallen victim to
the cold war between the major power blocs.
This failure is the direct result of the exercise of
the veto power by the Soviet Union as a perma-
nent member of the Council. In addition, the
members have not supplied the Council with the
forces called for by article 43. For these reasons,
the Security Council has been generally unable
to utilize its power under articles 39 and 42 to
punish aggression in the manner designed. The
various pacts of collective self-defense entered
into as regional arrangements and exemplified
in the free world by the North Atlantic Treaty
have tried to fill the gap. Another solution
attempted by transferring the powers under
articles 39 and 42 away from the Security Coun-
cil, where they legally belong, over to the Gen-
eral Assembly in the so-called “Uniting for
Peace Resolution” of 1950,% was less successful,
and has only placed the problem in the hands of
an ineffective, turbulent and politicized legisla-
tive body.

The specific problem in June, 1950 was to
create an ad hoc armed force that would be
equivalent to international armed force that
should have been provided under article 42 by
member states. The Council chose a circuitous
method not foreseen by the Charter. It “recom-
mended” to the member states that they “con-
tribute” their armed forces to a “unified
command” under the United States.2’” As the
United Kingdom representative to the Counecil
later explained the problem:

Had the Charter come fully into force and
had the agreement provided for in Article
43 of the Charter been concluded, we

25Reisman, The Enforcement of International Judgments, 63
Am.J. Int1 L. 1. 1-27(1969). See Kurz, Sanctionsin Interna-
tional Law, 54 Am. J. Int'l L. 324, 324-29 (1960); Halder-
man, Legal Basis for United Nations Armed Forces, 56 Am.
J. Int’l L. 971, 971-79 (1962).

268ep e.9., Kurz, supra note 24, at 324, 335-36.
21J.N. Doc. 8/1501, para. 3 (195). See supra note 18.

]
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would of course, have proceeded differ-
ently, and the action to be taken by the"
Security Council to repel the armed attack
would no doubt have been founded on Arti- |
cle 42. As it is, however, the Council can
naturally act only under Article 39, which
enables the Security Council to recom-
mend what measures should be taken to
restore international peace and security.
The necessary recommendations were
duly made to the resolutions of 25 and 27
~June, but in the nature of things they could ‘
only be recommendations to individual
members of the United Nations. It could
-not, therefore, be the United Nations or the
Security Council which themselves
appointed a United Nations commander.
All the Security Council candois to recom-
mend that one of its members should desig-
nate the commander of the forces which
individual- members have now made
available.28

The procedure followed seems to label the
UNC as a product of article 39, rather than
article 42. The distinction seems to be rather
insubstantial, involving only the difference
between a regularly established and an ad hoc
entity. In either case, the UNC represents the
exercise of Security Council power in its most
important functional area: the maintenance.of
peace and the punishment of aggression. The
validity of the UNC’s claim to be a true agency
of the Security Council .and of the United
Nations has been well supported.?® In addition
to its military function, the UNC has acted as a
minor but bona fide member of the interna-
tional community by entering into international
agreements with sovereign states;3 by flying
the UN flag; by reporting its activities to the

wU.N. Doc. S/PU 476 (1950). See 13 Whiteman, Digest of
International Law 410 (1968).

23See Halderman, supra note 24, at 975.

3The UNC has entered into two such agreements: one with
the ROK on its rights and immunities (Agreement on eco-
nomic coordination between the Republic of Korea and the
United States acting as the Unified Command, with
exchange of notes and minutes, 3 U.S.T. 4420, T.1.A.S. No.
2593) and another with Japan (Agreement regarding the
status of the United Nations forces in Japan, with agreed
official minutes, 5 U.S.T. 1123, T.1.,A.S. No. 1995). ‘
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Security Council; by securing the approval of its
activities by the UN:3! and by generally acting
-as an international entity in other ways.

The UNC is no longer the powerful army it
once was. Most of its non-US contingents have
long since been withdrawn and it is now
reduced to a bare nucleus of its former self. A
small number of US personnel together with a
few representatives from a half dozen UN
member states remain in the ROK and perform
the function of supervising the Armistice and

.confronting the North Koreans periodically in

Panmunjom. However, the UN flag which flies
over major military installations offers its sym-
bolic deterrence to further aggression in Korea.
Perhaps its most significant contribution is the

‘legal basis it presents for future reinforcement

by United Nations member states should ROK .
territory again be attacked. Indeed, participa-
tion by the UNC in fighting aggression on the
Korean Peninsula, from both a legal and stra-
tegic view, would seem to a sine qua non in view
of the obvious military desirability of Japanese
territory as a possible staging and logistics base
for any credible defense of Korea. In this con-
nection, Japan is committed to support United
Nations actions in the Far East,32 but has never
obligated itself to equivalent cooperation in the
defense of the ROK under the US-ROK Mutual
Defense Treaty, which is after all, but another
regional defense pact.3

As mentioned above, the creation of the UNC
was directly assisted by the fortuitous tempor-

MUN support was evidenced by a UNGA Resolutjon of Feb-
ruary1,1951,5 U N. GAOK Supp. (No. 20A)at 1, U.N. Doc.
A/1775/Add (1959); 10 U.N. Bulletin 151 (1951). See Bishop,
supra note 2, at 252,

22In the preamble to the UNC agreement with the govern-
ment of Japan mentioned in supra note 80, the Japanese
government commits itself to “permit and facilitate” sup-
port to forces engaged in any UN action in the Far East, no
such commitment exists in any US-Japan agreement.
Indeed, in an exchange of notes between the US and Japan,
dated January 19, 1960, it was specifically stated that any
use of facilities and areas in Japan as bases for military
operations in other countries requires “prior consultation.”
T.ILA.S. 4511.

335 U.S.T. 2368, T.LA.S. No. 3096. This treaty is a bi-
national collective defense pact, to which Japan owes no
legal obligation.

34See supra note 15.




ary absence of the Soviet representative from
the Security Council.®* Having forfeited the
chance to veto the UNC initially, the Soviets
must now view the UNC's continued existence,
safeguarded by the United States’ vote in the
council.> The General Assembly cannot take
action under the Charter to nullify any actions
regarding the UNC by the Security Council
which were in accord with its primary role and
function.36

It is also quite interesting to note that the
legal status of the UNC is the ROK is quite
unique and- distinguishable from all interna-
tional military commands present in foreign
countries pursuant to regional defense pacts.
Unlike them, the UNC is not dependent on con-
sent or agreement by the local state to be sta-
tioned on the foreign territory. Such consent, a
necessity when derived from a mutual defense
treaty, is not needed legally if a force is present
based on Security Council resolutions; rights
flowing from decisions of the Security Council
are mandatory upon individual states.3” Of
course, the ROK’s consent to the presence of the
UNC has never been in question; nevertheless,
the independence of the UNC from the consent
of the local state is of significant interest.

As the sole free world signatory to the Armi-
stice, the UNC’s existence is also essential, in a
practical sense, to avoid additional problems
with North Korea at the conference table at
Panmunjom. There are no provisions made in

5 Article 23 of the Charter makes the US a permanent
member of the Security Council. Article 27 generally
requires that decisions on substantive matters be made by
an affirmative vote of seven members, including the concur-
ring votes of the permanent members. Thus, the veto power
of the US as a permanent member could be used should any
attempt be made in the Council to nullify the UNC.

38In matters which pertain to the maintenance of peace and
security, the General Assembly’s authority is clearly “resid-
ual” while that of the Security Council is “primary”, a factor
recognized in the “Uniting for Peace Resolution.” Res. 377
(V), Nov. 3, 1950, General Assembly, 5th Sess., Official
Records, Supp. No. 20, at 10-12, U.N. Doc. A/1775 (1950);
discussed in 45 Am. J. Int'l L. Supp. 1 (1951).

3'In article 25 of the Charter, the member states have agreed
to“accept and carry out the decisions of the Security Council
in accordance with the present Charter”, thus, in principle
agreeing to make Council decisions mandatory. See Report
by Secretary-General Hammarskjold, 16 U.N. GAOR
Supp. 1A (1961); U.N. Doc. A/4800/Add 1.
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the Armistice to provide for a successor organi-
zation, although provisions have been made for
the Agreement to be binding on each successive
UNC Commander-in-Chief. It is quite prob-
lematic that the North Koreans would be will-
ing to accept either the US or the ROK as a suc-
cessor to the UNC.3

'The Korean Armistice Agreement

Traditional rules of international law hold
that an armistice is designed to suspend active
hostilities while peace discussions take place
between the combatants.?® The Armistice
serves this traditional purpose by calling for
suspension of all hostile acts in Korea% as a
preliminary step to the conclusion of a peace
treaty. Also traditionally, the Armistice consid-
ers itself as a purely military accord.s! How-
ever, by its very long life and its possibility of
some day becoming the basis for a political
determination, it would seem to have developed
many characteristics of a political document. It
has certainly established the present interna-
tional boundary between the two Korean states.

The Armistice specifies that it will endure
until a final accord is reached.®? This would
seem toconstitute a waiver of the right accorded
by article 40 of the Hague Regulations to
denounce the Armistice and resume hostilities
should serious violations occur. The actual cir-
cumstances in Korea, however, indicate that the
North Koreans have not given up their option of
resuming hostilities. As mentioned at the outset
of this article, the recent KAL plane incident
and Burma bombing assassination plot against
the ROK President and Government, plus the

3]t would be possible, of course, for the US or the ROK to
succeed to the functions of the UNC under normal rules of
succession, but it is questionable whether the North
Koreans would accept the succession of either.

3 Annex to Hague Convention No: IV art 36, reprinted in
U.S. Dep’t of Army, Pamphlet No. 27-1, Treaties Governing
Land Warfare, p. 14 (Dec. 1956). i

4S¢e supra note 6.

41The preamble states pertinently that the terms and condi-
tions of the agreement are “intended tobe purely militaryin
character and to pertain solely to the belligerents in Korea”.

2{J.N. Charter art. 62 states that it remains in effect until
“suspended. . .by provision in an appropriate agreement for
a peaceful settlement at a political level between both sides.”
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numerous attempts made to construct tunnels
from - the north under the DMZ and the
hundreds of infiltration attempts into ROK ter-
ritory, all form an ominous picture of North
Korean intentions.*? Indeed, the situation on the
Korean Peninsula, despite some indications of
normality, is more consistent with the tradi-
tional view that a military armistice, no matter
how extended, does not legally terminate a
preexisting de gure state of war.* The North
Korean armed forces, over a half-million strong
and well prepared for offensive action, consti-
fute a constant real threat to the safety and
security of the ROK.

The thousands of alleged violations of the
Armistice®® raise the questions of whether an
accord so apparently mutilated can survive asa
valid instrument, a question which originally
arose in the Middle East where violated armi-
stices have also been a feature of the scene. The
principle has evolved that compliance with stip-
ulations of an armistice is conditioned upon
equal compliance by the other party. When non-
compliance occurs, the other party is given the
right to react, but with a limitation on the field
within which reciprocity should prevail in
order to avoid nullification of the entire armi-
stice by a single infringement. Thus, nonconfor-
mance with any clause or provision of an
armistice renders the same clause or provision
equally ‘nonbinding on the other party, but the
rest of the agreement stands.46

The UNC’s position on North Korean viola-
tions has been consistent with the accepted
view. In a 1967 report to the Secretary General
of the Security Council concerning North
Korean violations of the Armistice by the intro-
duction of new weapons, the UNC Representa-
tive stated:

431983 saw a remarkable increase in tension in the ROK
resulting from the incidents mentioned in this article and
others less well-known. .

1See Levie, Nature and Scope of the Armistice Agreement, 50
Am. J. Int’l L. 880, 885 (19586).

4See supre note 5.

4#See Report of the United Nations Secretary to the General
Assembly Concerning  Problems under the Egyptian-
Israeli Armistice, U.N. Doe. $/3569 (1956); Bishop, supra
note 2, at 209.
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The maintenance of the stability of the
situation in Korea requires preservation of
the balance in relative effectiveness of the
type of materiel in the hands of the two
sides. And this is true quite independently
+ of -the proposition that violations by the -
other side are considered to entitle the Uni-
fied Command to be relieved of its corres-
ponsing obligations to the extent that will
enable it to take appropriate defensive
counter-measure.

Accordingly, on 21 June 1957, the United
Nations Command announced to the Com-
munist side in the Military Armistice
Commission that‘In view of these facts and
your gross violations of the provisions of
subparagraph 13(d), the United Nations
Command considers that it is entitled to be
relieved of corresponding obligations

. under the provisions of this subparagraph
until such time as the relative military bal-
ance has been restored and your side, by its
actions, has demonstrated its willingness -
to comply.¥’

This UNC position can be supported by the
generally, accepted principle of the right of self-
defense, as well as by the right of a party to take
necessary action to redress the consequences of
violations of an agreement.

This general principle has been applied not
only to the matter of weapons introduction but
to other significant portions of the Armistice
dealing with demilitarization of the DMZ area.
Recognizing that the number of persons and
materiel in the DMZ has increased far beyond
the limiting provisions of the Armistice,*® and
that repeated protests concerning North
Korean actions in this regard have been disre-
garded, the UNC has had to place additional
armed forces and fortifications into the UNC
side of the DMZ in order to neutralize the situa-
tion. At a meeting of the Military Armistice
Commission on May 21, 1983, for example, Rear

4737 U.8. Dep't of State Bulletin 393 (1956); Bishop, supra
note 2, at 210.

@¥Paragraph 13a of the Armistice requires the commanders
of each side to withdraw all their military forces, supplies
and equipment from the DMZ, except for one-thousand plus
members of authorized agencies.




e B

Admiral Storms, then the UNC chief delegate,
referred to this problem and called for a return
to a bona fide, general demilitarization of the
DMZ: “Encroachment within the Demilitarized
Zone has progressed to the extent that heavily
armed personnel from the two sides occupy
hardened and fortified positions within a few
hundred meters of each other. Thus, there is no
4000-meter buffer zone as was intended and
directed by the Armistice Agreement.”s

Although Admiral .Storms placed primary
blame for these violations on the North Koreans,
some eriticism of the ROK armed forces seems
also to be implied. While the ROK forces are
subject to the control of the United States
Commander-in-Chief of the UNC and the Com-
bined Forces Command -a recently created US-
ROK bilateral command based on the 1954
Mutual Defense Treaty - problems have arisen
in the past even though, on the whole, US-ROK
cooperation has been signally successful .

The three decades of Armistice experience in
Korea seem to warrant some judgment of the
value of this battered instrument. It evidently
has suspended large scale hostilities but it has
certainly not succeeded in achieving the final
peace accord that is the ultimate object of all
such agreements. It has, undeniably, also been
of use to ameliorate the overall situation by pro-
viding a site for meetings where animosities,
complaints, recriminations, and charges can be
aired. One could conclude that, while a cold war
continues on the Korean Peninsula, even a tat-
tered Armistice is preferable toits only alterna-
tive, war, under the existing circumstances.

Panmunjom

For many years, a “joint security area”, a cir-
cle about 800 meters in diameter, surrounded
the building at Panmunjom where personnel of
the UNC and the North Korean Forces could,
with minor restrictions, walk about freely.?! On
August 18, 1976, a group of North Korean sol-

#§tars and Stripes, Pacific edition, May 23, 1983, at 1, 5.

%In some cases,lithe Commander-in-Chief, UNC, was not
advised or consulted when elements of the ROK armed
forces were moved about during periods of tension.

s1Pursuant to an agreement made at the 25th MAC meeting,
dated July 27, 1953.
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diers attacked a work party of UNC personnel
while they were engaged in trimming a tree in
the joint security area. The attack resulted in
the death of two American army officers and
the wounding of several other personnel. In
response to this brutal and unprovoked attack, a
substantial number of US military aircraft and
a carrier task force group proceeded to the
Straits of Korea to increase the firepower capa-
bilities of US forces deployed in the ROK. This
incident is still a vivid warning to all personnel
in Korea to guard against undue confidence or
carelessness in the DMZ area.

As a result of this incident, the joint security
area is no longer a free movement zone for both
sides. The area has been divided into northern
and southern sectors like the rest of the DMZ.
Entry of military personnel to the other side’s
sector of the joint security area is forbiden.®
This minor division of territory in the joint
security area represents the only significant
development in the area dispositions effected by
the Armistice. In all other respects, the legal
and strategic situation in the DMZ and even on
the Korean Peninsula has remained substan-
tially unchanged from that at the termination of
the war. A Rip Van Winkle awakening today
in the DMZ area would see that the weapons
were more modern, the combatants facing each
other just as belligerently, and the cold war
continuing just as ever. -

Conclusion

Since its inception in 1945, the United
Nations has established fifteen armed forces
units for the purpose of maintaining or restor-
ing international peace and security in troubled
areas of the world.53 With the exception of the
UNC in Korea, all these units have been
involved in “peace keeping” missions, such as

_patrollmg border zones and maintaining the

separation of forces. The creation by the world
body of a powerful international army with the
mission of repelling and defeating a flagrant
aggression, and the subsequent action of the

52 Agreement to supplement the agreement mentioned
above, dated September 6, 1976.

83See 1-1V Higgins, United Nations Peacekeeping, Docu-
ments and Commentary (Royal Institute of International
Affairs, Oxford University Press).
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UNC in fighting'a sanguinary major war in
order to accomplish .its assigned law enforce-
ment duties, is in all essential respects equiva-
lent to the exercise of a state’s police power in
punishing v1olat10ns of an internal crlmmal
code. ' :

On July 27, 1953, ,when the Armistice was
signed by general officers in a tent in Panmun-
jom, a grander, more formal, ceremony took
place in Washington, D.C., where diplomatic
representatives of all sixteen UNC member
states signed a Declaration of Policy in Support
of the Korean Armistice. That Declaration still
seems relevant to the pohtlcal and strategic
Korean problem:

The task ahead i is not an easy one. We will
support the efforts of the United Nations to
bring about an equitable settlement in
Korea based on the principles which have
long been established by the United
Nations, and which call for a united, inde-
pendent and democratic Korea. We will
support the United Nations in its efforts to
assist the people of Korea in repairing the
ravages of war.

We declare again our faith in the princi-
ples and purposes of the United Nations,
our consciousness of our continuing
responsibilities in Korea, and our determi-
nation of good faith to seek a settlement of
the Korean problem. We affirm, in the
interests of world peace, that if there is a
sl s ; ; .
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renewal of the armed attack; challenging

again the principles of the United Nations, :
we should again be reunited and promptto

resist. The consequences of such a breach

of the armistice would be so grave that, in

all probability, it would not be possible to

confine hostilities within the frontlers of

-Korea.® . w

The faith and ideals of 1953 _which are
reflected in the above quotation may be bat-
tered and worn by the events of the past three
decades; the Armistice is also. However, even
reduced to a vestige of its former powerful self,
the UNC is both an enforcement agency and a
symbol to remind the world of the only time in
recent history when a powerful army fought to
defeat an aggressor, not in self-defense, but in
the name of and under the banner of the UN
Charter and the principle of collective security.
A unique pair of phenomena, the UNC and the
Armistice, thus remain on the Korean Penin-
sula as two relics from the past, but at the same
time they may be precursors for a more effec-
tive system of international law for the future.
So long as they stand facing a belligerent enemy
state, persisting in their mission, and flying the
UN flag, itcan be said that the ideal of collective
security is not dead, only suspended, on the
Korean Peninsula.

54 U.S.T. 230, T.LA.8. No. 2781. .

|

, ' Administrative and Civil Law Section
T Administmtive and Civil Law Division, TJAGSA

HQDA/DAJ A-LC. Message 2213OOZ Dec 83
provided guldance on two subJect areas

1. Adverse Actions Against . Civilian
Employees Based on Denial or Revo-
cation of Security Clearance, The
Merit Systems ' Protection Board
(MSPB) intends to apply the standards

. established in Hoska v. Department of
the Army, 677 F.2d 131 (D.C. Cir. 1982),

to cases concerning adverse actions
“based on security clearance denials or
revocations. The agency must demon-’
strate to the MSPB, by a preponderance
of the evidence, that there is a rational
nexus between the denial or revocation
- of the security clearance and the con-
duct or other evidence relied upon by
the agency to deny or revoke the clear-
ance. In determining whether the
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adverse action is taken for such cause as
will .promote the efficiency of the ser-
vice, the MSPB will make its own deter--
mination concerning the propriety of
the denial or revocation of the security
clearance. Labor counselors should:
advise DAJA-LC immediately of any
MSPB cases involving security
clearances. .

2. Prohibition Against Endorsement of
Private Organizations. Army policy is
to maintain an “arms length” relation-
ship between the Army and private
organizations such as professional, civil,
ethnic, patriotic, and youth groups.
Endorsements by DA officials of such
private groups are inconsistent with an
“arms length” relationship even though
such igroups may share the Army’s
goals. '

HQDA/DAJA-LC Message 021510Z Jan 84
reads as follows: ‘

SUBJECT: Labor Counselor Bulletin:
Item

1. Army has not been represented by
counsel in some EEQC hearings because
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some EEOQ officers have frequently
secured the appointment of non-lawyers to
be the designated agency representative.
The new AR 27-1, awaiting printing by
- TAG, provides that labor counselors act as
management representatives before the
EEOC, among others. (See Labor Counsel-
or Bulletin No. 10, 1 May 1983, page 4.)

2. Commanders should direct their EEO
officers to go immediately to the support-
ing legal office for the designation of the
labor counselor as agency representative
as soon as they (1) learn that the complain-
ant hasrequested an EEOC hearingor(2)a
notice of hearing has been served on the
command EEO officer or other designated
official.

3. If the case has been transferred to you
from another commander’s jurisdiction
for an EEOC hearing, thelocal labor coun- -
selor will become the designated agency
representative vice the former or as co-
representative. The agency must not be
unrepresented and any action deemed
necessary to perfect such representation
must be taken.

Automation Developments

US Army Legal Services Agency

Tripartite Information Systems Planning
. Study Commissioned

To further the Department of Defense goal to
develop military justice integrated information
systems which are responsive to user needs and
simultaneously eliminate major information
voids, redundancies, and duplicative expendi-
ture of resources, a joint functional Information
Systems Planning (ISP) study was commis-
sioned on 19 January 1984 by the commanders
of the US Army Criminal Investigation Com-
mand, the US Army Legal Services Agency (as
executive agent for The Judge Advocate Gen-
eral), and the US Army Military Police Opera-
tions Agency.

The scope of this ISP study covers all facets of
the administration of military discipline, jus-
tice, and corrections as required by statute,
Executive -Orders, court decisions, and both
Department of Defense directives and Depart-
ment of the Army regulations from the installa-
tion level, CONUS and non-CONUS, to HQDA.
A major component of the study will be a field"
survey. Twenty-five representative commands
and installations worldwide have been selected
to participate in the study and will each receive
ten questionnaires for completion by local law
enforcement, legal, and corrections managers.
At least one unit or battallion level commander
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at each installation-or command will also be
asked to provide input. -

COL Rex Brookshire, JAGC, has been desig-
nated as Team Leader for the project and other
study team members are being provided by
each of the agencies concerned. Based on the
information supplied by executive and manage-
rial personnel in the Washington area and the
survey responses from the field, an integrated
information architecture will be developed that
identifies all-law enforcement, legal, and cor-
rections information requirements, to include
system processes, data classes, and data ele-
ments. This will be done in modular form so that
each module and its subsets will be severable to
respond to each user's requirements. The sys-
tem design will feature, wherever possible, a
one-time key stroke capture of justice-related
information which wil] be readily available not
only to local and regional executives and man-
agers but also for DA, DOD, Congressional, and
Presidential use.

This project is of great significance to the

b4
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entire Corps. The ISP will provide a major blue-
print which will guide future automation
efforts at all administrative levels related to the
military criminal justice system, and which will
serve as a basis for systems design, networking,
and ‘even procurement of hardware and soft-
ware. Staff judge advocates, military judges,
and trial and defense counsel who receive ques-
tionnaires during the field survey stage of the
study and who are later asked to evaluate and
provide comment to the ISP once it is drafted
should carefully consider their responses. This
input, and that provided by law enforcement
and corrections officials, is absolutely critical to
the accuracy and validity of the study effort and
the information systems plan which it will
produce.

It is uncertain how much time will be
required for a careful field evaluation of the
draft plan, but even allowing two months for
such an examination, it is currently estimated
that the study will be completed and the plan
finalized and distributed to the field in early
June 1984.

Criminal Law Section
Criminal Law Division, OTJAG

Lawyer-Client Communication

* In a recent court-martial:.case examined by
The Judge Advocate General pursuant to Arti-
cle 69, UCMJ, a judge advocate serving in the

administrative law section of a staff judge advo-.

cate office advised a senior NCO in connection
with the:NCO’s on-post commereial solicitation
activities. The NCO was ;subsequently court-
martialed for activities related to:the solicita-
tions. At trial, the defense moved to suppress
details of the conversation between the aceused
and the administrative law officer, as privi-
leged under Military Rule of Evidence 502. To
avoid litigation of this issue in the future, judge
advocates are reminded that they represent

individual clients only when detailed or made
available to do so, .e.g., as legal assistance offi-
cersor defense counsel. Otherwise they may not,
without the permission of superiors, undertake
the representation of service members or advise
clients on personal matters in a manner that
could reasonably be construed as an attorney-
client relationship. AR:27-1, para. 10 (IC 2, 1
Nov. 1982). Judge advocates who principally
render legal services on behalf of the United
States must be alert for these possible conflicts,
and ensure that when communicating with a
soldier seeking personal advice, the soldier is
referred to legal assistance, TDS, or another
office, as appropriate.
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Legal Assistance Items
Legal Assistance Branch, Administrative and Civil Law Division, TJAGSA

Regulation

AR 27-3, Legal Assistance, has been pub-
lished and distributed by The Adjutant Gen-
eral. The regulationisdated 1 March 1984, with
an effective date of 1 April 1984.

Statistical Format

A format for keeping statistical data on the
operations of a legal assistance office was dis-
tributed to all offices. Several questions con-
cerning its use have been received by the Legal
Assistance Branch, TJAGSA. These questions
included:

(1) What is the reporting period to be
covered?

Recommended reporting period is
each month. y

(2) What about reporting actions by cleri-
cal personnel, such as notarization;
how are classes to soldiers reported?
The format is primarily intended to
keep a record of attorney actions on
behalf of an individual client. Other
statistics, such as those reflected
above, may be kept also and entered
under the remarks section.

(3) What is the easiest way to determine

the number of “clients” seen each
reporting period?
Keeping the client counseling cards
for the reporting period separate from
the rest of the cards. If all cards used
during a particular month are counted
at the end of that month, their number
will reflect the actual number of
clients seen. This will be the case even
though some of the clients made multi-
ple visits to the office during reporting
period.

(4) The format includes a place for tabu-
lating telephone inquiries. Are these
incoming or outgoing?

The format is primarily intended to
keep records of attorney actions on
behalf of a client. The telephone
inquiries referred to are those made by

the attorney on behalf of the client.
Remember—giving legal advice over
the phone in response to a phoned
inquiry is discouraged.
(5) When do you want the statistics
. reported, and to whom?
Paragraph 2-8b of AR 27-3 requires a
report on the operation of a legal assist-
ance office to be rendered when
directed by TJAG. Statistics should be
retained in the office files until that
direction is received. When TJAG does
_ require the report to be rendered, it
will be sent to HQDA (DAJA-LA),
WASH DC 20310.

Tax Supplement

The 1984 version of the Legal Assistance
Officer's Federal Income Tax Supplement has
been distributed. This guide has also been sent
to the Defense Technical Information Center to
enable individuals or offices to obtain additional
copies in either hard copy or microfiche. The
DTIC ordering number will be published in The
Army Lawyer once it becomes available.

The Uniform Martial Property Act

‘Bills have been introduced in the legislatures
of two states which would enact the Uniform
Marital Property Act (UMPA), a model act
recently promulgated by the N ational Confer-
ence on Uniform State Laws. Indiana and Mis-
souri would become the first two states to pass
the UMPA, although a similar billis pending in
Wisconsin and it is expected that the measure
will be introduced in several other states.

The UMPA was also expected to be submitted
to the American Bar Association for approvalat
the ABA’s winter meeting. The UMPA classi-
fies all spousal property as martial property
unless it has been specifically classified other-
wise. In essence, the UMPA is a further shift
away from the title concept of division of mari-
tal property in divorce situations and is a move
toward a community property scheme of prop-
erty distribution. The UMPA recognizes a

S
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“sharing concept”, t.e.,
earnings may be the source of their income and
the property they acquire, the efforts and indus-
try of both contribute to whatever property is
acquired during the marrlage and should be
shared accordingly. ‘

State,Leglslatures Convening in 1984

The legislatures of 43 states and Puerto Rico
are scheduled to meet in 1984, Thirty-six con-
vened in January. Three (Alabama, Connecti-
cut, and Wyoming) began in February, while
Minnesota convened in March; and Florida and
Louisiana are scheduled to meetin April. North
Carolina’s legislature will convene in June.
Seven states{Arkansas, Montana, Nevada, New
Hampshire, North Dakota, Oregon, and Texas)
are not scheduled to hold a regular legislative
session in 1984.

Texas Now Permits Limited Garnishment

In November 1983, Texas voters approved an
amendment-to the Texas Constitution which
authorizes garnishment of wages' for the
enforcement of court-ordered child support.
The change took effect November 29, 1983.

The Texas legislature had previously passed a
wage assignment law which permitted a person
subject to a supportorder to voluntarily assigna
portion of wages earned to satisfy the support
obligation. The law also contained-a provision,
however, that if the proposed constitutional
amendment passed, courts would have the
authority to order involuntary wage assign-
ments. Under the wage assignment law, the
amount withheld may not exceed one-third of
the debtor’s disposable earnings.

Illinois Toughens Support Laws

A new Ilinois law which took effect January
1, 1984 requires Illinois courts, upon entry of an
order for child support or maintenance of a
spouse, to enter a separate order for withhold-
ing of income. The separate order does not take
effect unless the person subject to the order
becomes delinquent in paying support or unless
the court orders the withholding order to take
effect  immediately. The order directs the
employer of the person subject to the order to
withhold from the obligor’s pay an amount
equal to the amount specified to be paid as child

although one spouse’s.
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-or spousal support plus an additional amount of

not less than ten percent of the support amount
to be applied toward any arrearage which has
accrued.

Garnishment - Mlhtary Pay

The Supreme Court has granted certloran in
United States v. Morton, an action of interest to
legal assistance officers counseling service
members concerning involuntary allotments,
garnishment, and division of military retired
pay. In Morton, an Air Force colonel sued in the
U.S. Court of Claims to recover from the
government amounts he contended were
wrongfully paid to his ex-wife pursuant to a
writ of garnishment issued by an Alabama
court. Colonel Morton, who was an Alaska domi-
ciliary, contended that the Alabama court
lacked jurisdiction over him for purposes of
entering the underlying alimony and child sup-
port order-upon which the writ of garmshment
was based.

The Court of Claims agreed. The Air Force
appealed the case to the U.S. Court of Appeals
for the Federal Circuit which, in May 1983,
ruled in Colonel Morton’s favor. A petition for
certiorari was filed December 2, 1983 and
granted January 23, 1984 (52 U.S.L.W. 3538
(U.S. Jan. 17, 1984).

The government argues that the Air Force
should have been entitled to rely on the provi-
sions of 42 U.S.C. § 6591, which provides for
nonliability of the government and disbursing
officers who rely on and honor 'legal process
valid on its face. The Air Force contends that
the writ of garnishment it honored was facially
valid. Colonel Morton argues that he brought
the Alabama court’s lack of jurisdiction to the
attention of the Air Force before the writ was
honored and that the government should not
therefore be permitted to escape liability. The
Court has requested expedited briefs from the
parties.

In Memoriam

The Admlmstratwe and Civil Law Division,
TJAGSA, is saddened to announce the death of
Major Seward H. “Skip” French, USAR, who
died tragically January 6, 1984 in a plane crash
near Idaho Falls, Idaho. Major French was an
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Individual Mobilization Augmentee (IMA)who
was assigned as an Instructor to the Adminis-
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trative and Civil Law Division and taught estate
planning in the legal assistance area.

Reserve Affairs Items
Reserve Affairs Department, TJAGSA

Reserve ID Cards

The Judge Advocate General’s School does
not issue Reserve Component ID cards. A
Reserve officer who needs an ID card should
follow the procedure outlined below:

1. Fill out DA Form 428 and forward it to
Commander, U.S. Army Reserve Components
Personnel and Administration Center, ATTN:
DARP PSE-VC, 9700 Page Boulevard, St.
Louis, Missouri 63132. Include a copy of recent
AT orders, promotion orders, recent appoint-
ment orders or other documentation indicating
that applicant is an actively participating
Reservist.

2. RCPAC will verify the information and the
individual’s entitlement, prepare an ID card,
and send it back to the Reservist.

3. The Reservist must sign it,.attach an
appropriate photograph, and return the mate-
rials to RCPAC.

4. RCPAC will affix the authorizing signa-
ture and laminate the card, and will send the
finished card to the applicant. Also inclosed will
be a form receipting for the ID card.

5. Applicant must execute the receipt form
and send it to RCPAC.

RC SOLO Courses

For a number of years, The Judge Advocate
General’'s School (TJAGSA) has successfully
conducted Senior Official Legal Orientation
(SOLO) courses designed to acquaint senior
commanders with the legal issues and responsi-
bilities they may encounter as general and spe-
cial courts-martial convening authorities.
SOLO courses, offered several times each year,
are one week in duration and focus primarily on
eriminal and administrative law matters.

Because the popularity of these resident courses
with active component commanders has pre-
vented Reserve component officers, as a general
rule, from attending TJAGSA SOLO training,
served U.S. Army Reserve Commands
(ARCOM) have developed their own SOLO pro-
grams. The results of their initial efforts have
been outstanding.

The 88th, 90th and 102d ARCOMs have con-
ducted SOLO courses for their senior com-
manders and received favorable responses from
attendees. These ARCOMs, utilizing organic
judge advocate personnel as instructors, have
prepared their own instruction. with minor
assistance from the TJAGSA faculty. While
many of the courses offered in the ARCOM
SOLO are similar to those contained in the
TJAGSA course, the ARCOM SOLOs provide
the additional benefit of addressing matters of
particular concern to Reservists, such as reem-
ployment rights and the administrative disci-
plinary alternatives of USAR commanders.

A sample outline for SOLO training follows.
The precise format will be based upon local
assets and local requirements, and will
obviously vary from one command to another.
This training should normally be conducted
over a weekend, and should include approxi-
mately 16 classroom hours.

ARCOM, Military Law Center (MLC) and
ARNG staff judge advocates (SJA’s) must select
and train qualified judge advocates as instrue-
tors. Experiences to date have shown this to be
no problem as critiques consistently rate the
instruction as excellent. SOLO course manag-
ers should also keep in mind that some TJAGSA
short courses are available in many cases to help
prepare Reserve component instructorsin their
subjects.
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Sample Outline

A. Title:

B. Purpose:

C. Prerequisites:

D. Length:

E. Training
Lotation:

F. Subjects; !
First Day

" Security clearance

Senior Reserve Officers
Legal Orientation Course.

- To acquaint senior reserve

officers with the legal respon-
sibilities and issues com-
monly faced by the comman-
ders and staff officers of
reserve commands, divisions,
brigades and battalions.

Reserve Component commis-
sioned officer in the grade of
promotable major through

“major general assigned or

about to be assigned as a com-
mander or principal staff
officer of a reserve command,
division, brigade or battalion.
is not
required.

16 hours.

‘As deemed appropriate by
the reserve command spon-
soring the training.

Hours

Admlmstratxve and Civil Law:
Judicial Review of Military Ac-

tivities

Freedom of Information Act/Pri-
"~ vacy Act

Contract Law and the Commander

Civilian Personnel/Labor Man-
agement Relations

Reports of Survey and Federal
Tort Claims Act

Line of Duty Determinations

Elimination Boards ‘

Reservists Civil Employment
and Soldiers and Sailors Civil '
Relief Act at Mobilization

Panel Discussion, Question and '
Answer, Review ~

58

Second Day ,
Law of War

Contract Law and the Commander

Hours

Military Justice and the Reserv-
ist

Function, Capabilities and Rela-
tionship of Commander with

Military Legal Personnel or
“How to use your JAG”

Panel Discussion, Question &

Answer, Review

The SOLO program has worked extremely
well in orienting senior active component com-
manders, and there is every expectation that
similar success may be achieved with  the
Reserve Component commanders. Staff judge
advocates of Reserve Component units should
consider the value of SOLO training to their
commands in determining whether to institute
such a program. One additional item of note for
those planning a SOLO course—SOLO training
is designed for commanders, and has been most
effective when they personally participate. It is
critical to the success of this program that dep-
uties or other alter egos not attend as substitutes
for the commander although they may benefit
by attending with the commander.

Anyone with questions about SOLO may con-
tact one of the ARCOMSs which has already con-
ducted a SOLO course, or CPT Thomas
McShane of the Reserve Affairs Department,
TJAGSA, at 804-293-6121.




Enlisted Update
Sergeant Major Walt-Cybart

MCM Training

Due to the pending publication of the revised
MCM and the need to provide training to our
legal clerks and court reporters concerning this
revision, both the Legal Clerk/Court Reporter
Refresher Course at Fort Ord, California and
the Chief Legal Clerks/Senior Court Reporter
Refresher Training Course at Charlottesville,
Virginia will focus upon the new MCM. Maxi-
mum attendance at these courses is encouraged;
the Chief Legal Clerks/Senior Court Reporter
Refresher Training Course is by invitation only.
These two courses may be the only opportunity
for enlisted personnel to obtain DA instruection
on the new MCM.

sSQT Resnlts

The following average scores for the 1983
SQT reflect asignificantdrop from last year (an
average of 22 points for legal clerks and 27
points for court reporters) suggesting a real
need for more attention to detail and intensified
training programs: -
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The entire SQT test for MOS 71D/71E has
been reviewed by a group of senior NCOs and
several ‘changes were recommended for: the
1985 test period. These changes, if approved,
will provide improvements in the technical
aspects of the test as well as a reduction in the
number of non-MOS related questions. The test
with recommended changes, in draft form, will
be reviewed again at the Chief Legal Clerks/
Senior Court Reporter Refresher Training
Course by the same panel of senior NCOs who
recommended the changes. Results of that
review will be published at a later date.

Reclassification

MOS 1983 1982 By now, most of the field is aware of the MOS
71D10 60.8 88.5 -27.7 reclassification letters which have been mailed.
71D20 66.8 89.8 -23.1 Let me stress that as of now the program is
71D30 72.0 89.6 -17.6 strietly Voluntary. However, in the future it
71D40 68.1 89.9 ‘-21.8 may become a mandatory policy. I support the
"71E20 68.7 199.3 -30.6 concept and the program; it will provide some
71E30 73.3 100 -26.7 promotion opportunities for those who wish to
71E40 75.6 100 -24.4 migrate from the legal field.
CLE NEWS

1. Resident Course Quotas

Attendance at resident CLE courses con-
ducted at The Judge Advocate General’s School
is restricted to those who have been allocated
quotas. Quota allocations are obtained from
local training offices which receive them from
the MACOM’s. Reservists obtain quotas
through their unit or ARPERCEN, ATTN:
DARP-OPS-JA, if they are non-unit reservists.
Army National Guard personnel request quotas

through their units. The Judge Advocate Gener-
al’'s School deals directly with MACOM and
other major agency training offices. Specific
questions as to the operation of the quota system
may be addressed to Mrs. Kathryn R. Head,
Nonresident Instruction Branch, The Judge
Advocate General’s School, Army, Charlottes-
ville, Virginia 22901 (Telephone: AUTOVON
274-7110, extension 293-6286; commercial
phone: (804) 293-6286; FTS: 938-1304).
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2. TJAGSA CLE Course Schedule

April 2-6: ond Advanced Federal thlgatlon
(5F-F29).

April 4-6: JAG USAR Workshop.

April 9-13: 74th Senior Officer Legal Orienta-
tion (5F-F1).

April 16-20: 6th Military Lawyer’s Assistant
(512-71D/20/30).

April 16-20: 3d Contract Claims, Litigation,
and Remedies (6F-F13).

April 23-27: 14th Staff Judge Advocate (5F-
F52).

April 30-May 4: 1st Judge Advocate Opera-
tions Overseas (5F-F46). )

.. April 30-May 4: 18th Flscal Law (5F F12)

: May 7-11: 25th Federal Labor.Relations (5F-
F22) S
. May 7-18: 99th Contract Attorneys (5F FlO)

.. May 21-June 8: 27th Military Judge (5F-F33).

. May 22-25: Chief Legal Clerks/Court Report-
er Refresher Training. ,

June 4-8: 75th Senior Officer Legal Orlenta-
fion (BF-F1).

June 11-15: Claims Tralnmg Semmar

June 18-29: JAGSQO Team Training.

Jine 18-29: JAOC: Phase IV.

July 9-13: 13th Law Oifice Management (7A-
713A).
‘July 16-20 26th Law of War Workshop (5F-
F42). -~
July 16-27: 100th Contract Attorneys (5F-
F10).: '

July 16- 18 Professtonal Recrultmg Traming
Semmar .
o July 23-27 12th Cnminal Trall Advocacy
(bF-F32). o l

July 23-September 28: 104th Basxc Course (5-
27-C20).

August 1-May 17 1985: 33d Graduate Course

(5-27-C22).

August 20-24: 8th Crlmmal Law New Devel
opments (5F-F35). ‘

‘August 27-31: 76th Senior Officer Legal
Orientation (6F-F1)."

September 10-14: 27th Law of War Workshop
(5F-F42). -

October
Conference.:

October 15- December 14: 105th Basic Course
(5-27-C20). :

9-12: ﬂ1984 Worldwxde JAG

/—/—////

.-3. Civilian Sponsored CLE Courses

June

1: GICLE, Will Drafting, Atlanta, Ga.

1-2: ABA, Changing Roles in Public Regula-
tion of the Law, New Orleans, LA.

'1-2: GICLE, Law Office Management
Atlanta, GA. ‘

2: NJCLE, Handling Wltnesses, Effectlve
Summation, Woodbridge, NJ.

'3-9: NITA, Trlal Advocacy, Phlladelphla,
PA.

7: NJCLE, Handling Wltnesses Effectlve
Summatlon Newark, NJ.

- NCDA: 8-15, Executwe Prosecutor Course,
Houston TX.
- 9: CCLE, Coping with Incapacnty, Cortez, CO.
© 90 NKUCCL, Medical Malpractlce, High-
land Hts., KY.

11-15: UDCL Government Construction Con-
tracting, Denver, CO.- -

15-16: KCLE, Agrlcultural Law Lexmgton,
KY.

~17-22: ALIABA, Estate Planmng in Depth
Madlson Wl

18-22: SBT, Advanced Estate Planmng &

‘Prabate, Dallas, TX.

21-22: GICLE Medical Program, Atlanta,
GA,

.22: PBI, Representmg Residential Landlords
& Tenants, Gettysburg, PA.

24-29: NJC, Family Court Proceedings—
Specialty, Reno, NV.

24-29: NJC, Alcohol & Drugs——Spemalty,
Reno, NV.

24-29: NJC, Judicial Writing
Courts—Specialty, Reno, NV.

24-29: NJC, Admin. Law: Management Prob-
lems for Chief Judges & Boards—Specialty,

‘i‘,n - Trial

‘Reno, NV.

24-29: NJC, Admin. Law: High Volume
Proceedings—Graduate, Reno,; NV -

29-30. GICLE, Admlra]ty Law Instltute
Savannah GA. R o
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Current Material of Interest

1. TJAGSA Materials Available Through
Defense ‘Techpicgl Information Center

Each year TJAGSA publishes deskbooks and

materials to support resident instruction. Much
of this material is useful to judge advocates and
government civilian attorneys who are not able
to attend courses in their practice areas. This
need is satisfied in many cases by local repro-
duction of returning students’ materials or by
requests to the MACOM SJAs who receive
“camera ready” copies for the purpose of repro-
duction.. However, the School still receives
many requests each year for these materials.
Because such distribution is not within the
School’s mission, TJAGSA does not have the
resources to provnde these publications.

In order to prov1de another avenue of avalla-
bility, some of this material is being made avall-
able through the Defense Technical
Information Center (DTIC). There are two ways
an office may obtain this material. The firstisto
get it through a user library on the installation.

Most technical and school libraries are DTIC

“users.” If they are “school” libraries, they may
be free users. Other government agency users
pay three dollars per hard copy and ninety-five
cents per fiche copy. The second way is for the
office or organization to become a government
user. The necessary information and forms to
become registered as a user my be requested

from: Defense Technical Information Center,

Cameron Station, Alexandria, VA 22314.

Once registered, an office or other organiza-
tion may open a deposit ‘account with the
National Technical Information Center to facil-

itate ordering materials. Information concern-

ing this procedure will be provided when a
request for user status is submitted.

Users are provided biweekly and cumulative
indices. These indices are classified as a single
confidential document and mailed only to those
DTIC users whose organizations have a facility
clearance. This will not affect the ability of
organizationsto become DTIC users, nor will it
affect the ordering of TJAGSA publications
through DTIC. All TTAGSA publications are
unclassified and the relevant ordering informa-

"~ AD BO77738

tion, such as DTIC numbers and titles, will be
published in The Army Lawyer.:

The following TJAGSA pubhcations are.
available through DTIC: (The nine character
identifier beginning with the letters AD are
numbers assigned by DTIC and must be used
when ordering publications.)

TITLE = :
Criminal Law, Procedure,
Pretrial Process/JAGS-
ADC-83-7 :
Criminal Law, Procedure,
Trial/JAGS-ADC-83-8
-Criminal Law, Procedure,

* Posttrial/JAGS-ADC-83-9
Criminal Law, Crimes &
Defenses/JAGS-ADC-83-10
Criminal Law, -
Evidence/JAGS-ADC-83-11
Criminal Law, Constitu-
tional Evidence/JAGS-ADC-
83-12
Criminal Law, Index/JAGS-
ADC-83-13
Fiscal Law :
Deskbook/JAGS- ADK-83-1
Contract Law, Contract

‘Law Deskbook/JAGS-ADK-
83-2 ‘
Administrative and Civil
Law, All States Guide to
Garnishment Laws & -
Procedures/JAGS-ADA-84-1
All States Consumer Law -
Guide/JAGS-ADA-83-1

“All States Will
Guide/JAGS-ADA-88-2
LAO Federal Income Tax
Supplement

AD NUMBER
AD BO77550
AD BO7'i"55‘1
AD BO77552
AD BO77553
AD BO77554

AD BO77555

AD B078201
AD BO78095
AD BO78119

AD BO79015

AD BO77739 .
AD BO79729

~ Those ordering publications are reminded
that they are for government use only.

2. Professional Writing Award for 1983

Each year, the Alumni Association of The
Judge Advocate General’s School presents an
award to the author of the best article published
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in the Military Law Review during the preced-

ing calendar year. The award consists of a writ-
ten citation signed by The Judge Advocate
General and an engraved plaque. The award is
designed tq acknowledge outstanding legal
writing and to encourage others to add to the
body of scholarly writing available to the mil-

itary legal community.

The award for 1983 was presented to Major
Charles E. Trant, JAGC, for his article, “The
American Military Insanity Defense: A Moral,
Philosophical, and Legal Dilemma,” which
appeared at 99 Mil, L. Rev. 1 (winter 1983). The
article, which was originally submitted in ful-
fillment of the thesis elective in the 31st Judge
Advocate Officer Graduate Course and was
selected as the best thesis submitted during that
Course, traces the history of the insanity
defense, examines the alternatives to it, and
asserts that the “guilty but mentally ill” verdict
is the option that best protects society while

e

preserving the opportunity for rehabilitation
for the accused.

Major Trant is currently assigned to the U.S.
Army Trial Judiciary as a'special court-martial
judge in the Fifth Judicial Circuit in Mann-
heim,; Federal Republic of Germany. He has
formerly served at Fort Polk, Louisiana, the
Defense Appellate Division, and as a Commis-
sioner for the Army Court of Military Review.

3. Videocassettes

The Television Operations Office of The Judge
Advocate General’s School announces that the
videocassettes listed below are available to the
field. Titles, running times, speakers, and syn-
opses are indicated for each program. If youare
interested in obtaining copies of any of these
programs, please send a blank 3/4” videocassette
of the appropriate length to: The Judge Advocate
General’s School, U.S. Army, ATTN: Television
Operations, Charlottesville, Virginia 22901,

Tape #/Date : - :
Running Time Title/Speaker/Synopsis : o
JA-138 " Procurement Legal Research’ o :
Nov 83 Mr. Steven Schooner, Legal Intern, Contract Law Division, TIAGSA, discusses research materials
38:00 ' in'the contract law field. He illustrates where to locate the research materials and their value as
E * legal tools. He discusses the main sources such as DA Pam27-153 and the DAR. Secondary sources
include other regulations, reporting services, textbooks, newsletters, citators, journals, and com-
puterized services. An example research problem is presented and discussed.
JA-139 Nonappropriated Fund (NAF) Contracting for the Air Force -
Dec 83 "Speaker: Mr. Roy Leonard, Headquarters Air Force Manpawer and Personnel Center, Office of the
56:00 Staff Judge Advocate, NAF Law Division, Randolph Air Force Base, Texas. This videotape
discusses.the DOD Instructions, and AF Directives and Regulations applicable to NAF contract-
inginthe Air Force. It discusses the types of NAFI fundsin the Air Force, the role of legal counsel,
' the NAFIdisputes process and special problem areas associated with Air Force NAF contracting.
An outline is available upon request for use with this'videotape.
1984 Government Contract Law Symposium (January 1984)
JA-140-1 ; Confract Law Developments - The Year in Review, Part | _
Jan 84 ! Speakers: Major Paul C. Smith, Senior Instructor, Contract Law Division, TJAGSA, and Major
54:36 - Julius Rothlein, Instructor, Contract Law Division, TTAGSA. A summary of significant develop-
ments in contract law in 1983. Issues discussed include warranties, implementation of the Federal
Court Improvement Acts, contract costs, and labor standards.’ ' '
JA-140-2 Contract Law Developments - The Year in Review, Part I1
Jan 84 A continuation of J A-140-1.
40:10 o
JA-140-3 " First Cuneo Lecture - An Adversarial Relationship in Government Contracting: .
Jan 84 Causes and Consequences ‘ i ;
50:33 Guest Speaker: Mr. John Cavanagh, Vice ‘President and Special Assistant to the President,

Lockheed Corporation, Burbank, California. An industry’s view of the growing adversarial rela-
S tionship in government contracting, its causes and consequences. : G .




Tape #/Date
Running Time

JA-140-4
Jan 84
61:45

JA-140-5
Jan 84
43:50

JA-140-6
Jan 84
20:34

JA-140-7
Jan 84
47:37

JA-140-8
Jan 84
60:39

JA-140-9
Jan 84
12:29

JA-140-10
Jan 84
49:00

JA-140-11
Jan 84
43:26

JA-140-12
Jan 84
46:36

JA-140-13
Jan 84
51:51

JA-140-14
Jan 84
55:30

JA-140-15
Jan 84
49:44
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. Title/Speaker/Synopsis ; 7

DOD and the Legislative Agenda

Guest Speaker: The Honorable Mary Ann Gilleece, Deputy Under Secretary of Defense for
Research and Engineering (Acquisition Management), Department of Defense. A discussion of
DOD initiatives and legislative actions during 1983. The new Federal Acquisition Regulation
(FAR) is discussed.

Federal Officers’ Llablllty for Constitutional Torts, Part I
Guest Speaker: Lieutenant Colonel John S. Miller, III, USAR, Assistant General Counsel, Genera]
Services Administration, Washington, D.C. A review of recent development in the law regarding

~ liabilities and immunities of federal officers for constitutional torts.

Federal Officers’ Liability for Constitutional Torts, Part 11
A continuation of JA-140-5.

Equal Opportunity in Government Contracts

Guest Speaker: Mr. E. Boyd Steele, Chief, Case Analysis Section, OFCCP, Department of Labor,
Washington, D.C. A review of current actions and initiatives by the Office of Federal Contract
Compliance Programs. Provides guidance on makmg EEO and affirmative a.ctlon work in
government contracts.

Carlucci Revisited: Current DARCOM Initiatives, Part I

Guest Speaker: Mr. Burton Blair, Command Counsel, DARCOM, Alexandria, Virginia. Year-end
review of contract activities in DARCOM and a discussion of policy trends and initiatives for the
future.

Carlucci Revisited: Current DARCOM Initiatives, Part I1
A continuation of JA-140-8.

State Taxation of Government Contractors

Guest Speaker: Colonel Ronald Cundick, Chief, Contract Law Division, Office of The Judge
Advocate General, Department of the Army,-Washington, D.C. A review of current actions by
states to tax government property being used by government contractors. The impact of such
taxation upon the Army budget and upon the Commercial Activities Program is discussed.

Commercial Activities Program - An Update

Guest Speaker: Mr. Sam Hopper, Army Management Division, Office of ASARDA, DA. A year-
end review of the Commercial Activities Program. DA implementation of OMB Circular A-76 is
discussed. '

A Construction Law Update

Guest Speaker: Mr. Geoffrey Keating of Lewis, Mitchell, and Moore, Washington, D.C. A discus-
sion of recent developments in construction contract law including: Prompt Payment Act
specifications, delays, differing site conditions, warranties, and contract administration.

The Corps’ Contract Lawyers: What Do They Do?

Guest Speaker: Mr. William L. Robertson, Deputy Chief Counsel, Corps of Engineers, Washington,
D.C. A general overview of the organization of the Corps of Engineers, their mission and recent
activities. .

Contract Fraud Indicators and Civil, Administrative and Contractual Remedies

Guest Speakers: Mr. Howard W. Cox, Deputy Assistant Inspector General for Criminal Investiga-
tions Policy, and Mr. Dennis 8. Cameron, Project Officer with the DOD Inspector General's Office
for Criminal Investigations Policy, Office of the DOD Inspector General, Washington, D.C. An
overview of the policies and programs designed to detect and reduce fraud and waste in the federal
government. The role of the DOD IG regarding the Fraud, Waste, and Abuse Program.

Recent Developments at Boards of Contract Appeals - A Government View

Guest Speaker: Colonel William P. Rudland, USAF, Chief Trial Attorney, Wright-Patterson AFB,
Dayton, Ohio. A presentation of recent trends and significant cases before the ASBCA. The
interaction between the agency’s contracting officer and the trial attorney is discussed.
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Tape #/Date
Running Time A ... Title/Speaker/Synopsis
JA-140-16 Recent Developments at Boards of Contract Appeals - The Private Bar View
Jan84 . ", - .. Guest Speaker: Mr. Eldon Crowell of Crowell and Moring, Washington, D.C. The pnvate bar’s
40:00 ) i view of recentsignificant ASBCA cases. Problem areas involving the disputes process is discussed
* - including & comparison of Federal courts with the various Boards
JA-140-17 Recent Developments at Boards of Contract Appeals - The Prlvate Bar View
Jan 84 A continuationof J A 140-16. o
24:00 : - i .
JA-140-18 Impact of the Federal Court Improvement Act
Jan 84 Guest Speaker: Professor Ralph Nash, National Law Center, George Washington University,
56:02 Washington, D.C. Anoverview of the reorganization of the federal courts and associated problems
arising from implementation of the Federal Court Improvement Act.
JA-140-19 The U.S. Claims Court’s First Year
Jan 84 Guest Speaker: Judge H. Robert Mayer, U.S. Claims Gourt, Washmgton D.C. A review of the
36:33 «+o.y+ significant activities of the U.S. Claims Court after the implementation of the Federal Court
. : Improvement Act. The future direction of the court is discussed.
JA-140-20 ' Suspensnon and Debarment
Jan 84 Guest Speaker: Brigadier General Richard Bednar, Assistant Judge Advocate General for Civil
59:15 Law, Office of The Judge Advocate General, Washington, D.C. A review of the significant activity
‘ - inthe area of suspension and debarment is discussed. Focus is on the role of the agency in preparing
. .and processing suspension and debarment actions. .
JA-140-21 The DOD Inspector General's First Year
Jan 84 Guest Speaker: Mr. Derek J. Vander Schaff, Deputy Inspector General, Department of Defense,
55:24 Washington, D.C. An overview of the role of the DOD Inspector .General and the programs, —
initiatives, and resources dedicated to the elimination of fraud and waste in government con- '
tracting. o
JA-140-22 Bid Protests: A Panel Dlscussmn of GAO Practlce. Part I o :
Jan 84 ;o Guest Speakers: Mr. Seymour Efros, Associate General Counsel, General Accounting Offlce
55:07 : .- Washington, D.C.; Mr. C, Stanley Dees of McKenna, Conner, and Cuneo, Washington, D.C.;and Mr.
William A. Carroll, Associate Counsel, Contracts, Defense Logistics Agency, Alexandna. Vir-
ginia. Significant trends or changes in bid protest procedures as viewed by the private sector, the
‘ . federal agency, and the GAO are presented
JA-140-23 “i..-: - Bid Protests: A Panel Discussion of GAOQ Practxce PartII -
Jan 84 A continuation of JA-140-22. )
55:19 ) )
JA-140-24 - - " Bid Protests: A Panel Discussion of GAO Practice, Part III
Jan 84 o - A continuation of JA-140-22 and JA-140-23.
19:26 ’ ~ : , : .
Sixth Administrative Law for Mihtary Installations Course
R .~ (November 1983) . S
JA-291-1- . . . Government Information Practices:: anacy Act, Part | SR
Nov 83 Speaker: Major John Joyce, Senior Instructor, Administrative and Civil Law Division, TJAGSA
53:25 Major Joyce discusses the Privacy Act and its implementation by the Army. He emphasizes the
"7 “collection and maintenance of personal information by the government, the individual’s right of
" accesstoand amendment of such information, the disclosure of that information within and outside
of the government and the various remedial provisions of the Act.
JA-291-2 . L Government Information Practlces Privacy Act, Part 11
Nov 83 : .- - A continuation. of JA-291-1. < i :
47:16




Tape #/Date
Running Time

JA-291-3

‘Nov 83

50:52

JA-2914
Nov 83
39:20

JA-291-5
Nov 83
49:57

JA-291-6
Nov 83
32:47

JA-291-7
Nov 83
54:20

JA-291-8
Nov 83
35:00 -

JA-291-9
Nov 83
45:20

JA-291-10
Nov 83
42:52

JA-291-11
Nov 83
58:37

JA-291-12
Nov 83
25:54

JA-367-1
Feb 84
4742

JA-367-2
Feb 84
49:25
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Title/Speaker/Synopsis

Government Information Practices: Interface of Privacy Act and FOIA

Speaker: Major John Joyce, Senior Instructor, Administrative and Civil Law Division, TTAGSA.
Major Joyce discusses the relationship between Exemption 6 of the Freedom of Information Act
and the withholding provisions of the Privacy Act. He emphasnes the applicable statutory prov1-
sions and recent case law.

Government Information Practices: Freedom of Information Act, Part I

Speaker: Major Michael Schneider, Instructor, Administrative and Civil Law Division, TJAGSA.
Major Schneider discusses the Freedom of Information Act and its implementation in the Army.
Emphasis is given to the categories of information covered by the Act, the disclosure requirements,
and the application of the exemptions. .

Government Information Practices: Freedom of Information Act, PartII
A continuation of JA-291-4. '

Governmént Information Practices: Freedom ofrlnforma,tion Act, Part ITI
A continuation of JA-291-4 and JA-291-5.

*.Military Personnel Law: Enlisted Separations for Marines, Part I

Guest Speaker; Captain Jim Walker, HQS, USMC. Captain Walker discusses recent developments
in the area of military personnel law for Marine Corps enlisted personnel. He reviews the applica-
ble DOD Directive and the implementing Separations and Retirement Manual, with emphasis on
separations for unsatisfactory performance and misconduct.

Military Personnel Law: Enlisted Separations for Marines, Part II
A continuation of JA-291-7.

Overview of Environmental Law

Speaker: Major Michael Schneider, Instructor, Administrative and ClVll Law Division, TJTAGSA.
Major Schneider reviews selected environmental law statutes that impact on the operation of
military installations and reviews the extent of the commander’s obligation to comply with local,
state, and federal pollution abatement requirements.

Administrative Law Update, Part I

Guest Speakers: Colonel Carroll Tichenor, Chief, Administrative Law Division, OTJAG, and
Mr. Sam Brick, Chief, Legislation Branch, Administrative Law Division, OTJAG. Colonel
Tichenor discusses current administrative law problems and issues at the Administrative Law
Division, OTJAG, to provide the student with an understanding of the major current administra-
tive law issues and policy considerations that impact upon those issues. Mr. Brick explains the
policies and procedures pertaining to the Army’s processing and resolution of complaints submit-
ted under Article 138, Uniform Code of Military Justice. He explains what matters are properly
considered under Article 138 and common errors his office sees in Article 138 complaints. Mr.
Brick also covers pending legislation and legislative proposals that may impact on the Army.

Administrative Law Update, Part I1
A continuation of JA-291-10.

Administrative Law Update, Part III
A’ continuation of JA-291-10 and JA-291-11.

11th Criminal Trial Advocacy Course (February 1984)

Direct and Cross-Examination, Part I

Guest Speaker: Mr. Patrick A. Williams of Williams, Donovan, Savage & Associates, Tulsa, Okla-
homa, discusses direct examination, cross-examination and expert witnesses in criminal trials.

Direct and Cross-Examination, Part II

A c¢ontinuation of JA-367-1.
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4. Index Available for the FAR

66

Federal Legal Information Through” Elec-

tronics (FLITE) has produced a unique index
for the new Federal- Acquisition Regulation

(FAR). It is similar to indexes FLITE has pro-,

duced in the past for the Defense Acquisition

Regulation, the Military Rules of Evidence, and
the Manual for Courts-Martial. Called a Key-
Word-In-Context (KWIC) Index, it contains all
but the most common words in alphabetical
order. Each occurrence of each word is centered
in one line of the index, surrounded by the words
that precede and follow it in the FAR text. The
citation at the end of each line identifies the

for Court Testimony, 11 Bull, Am. Acad Psy-
chiatry & L. 287 (1983).

Braunstein, In Defense of a Traditional Im-
munity—Toward an Economic Rationale for
'Not Estopping the Government, 14 Rutgers
L.J.1(1982).

i Brilggemeier, Perspectives on the Law of “Con-

FAR section in which the lineappears. Multiple
occurrences of the same word are listed in . |

alphabetical order of the words following the
indexed word.

Thus, a researcher needing to find all the

occurrences of a particular word or phrase need
only consult the appropriate part of the index to
get section references. The few words preceding
and following the word of interest will give
some indication of how it is being used. FLITE
distributes the index on microfiche free to all
Department of Defense activities and to any
other federal agency for a charge of $50.00.

Orders may be placed by calling Autovon 926-

7531 or Commercial/FTS (303) 370-7531, or by
writing to FLITE, Denver, CO 80279.

For research that requires more than locat-
ing a single word or phrase, call the FLITE
service center at the numbers listed above. The

FAR has been added to the FLITE full text -
search and retrieval system which alsoincludes

torts”: A Discussion of the Dominant Trends
in West German Tort Law, 6 Hastings Int’l &
Comp. L. Rev. 355 (1983).

-D’Amato & Eberle,. Three Models of Legal

Ethics, 27 St. Louis U.L.J. 761 (1983).

Drobak, The Federalism Theme in Personal
Jumsdwtwn 68 Iowa L. Rev. 1015 (1983).

Feller, Private Enforcement of Federal Anti-
- Pollution Laws Through Citizen Suits: A
Model, 60 Den. L.J. 533'(1983).

Fisch, Recent Developments in West German

-+ Cwil Procedure, 6 Hastings Int'1 & Comp L.

..Rev. 221 (1983).

Gann, The Earned Income Deduction: Congress’s
1981 Responsetothe “Marriage Penalty” Tax,
'68 Cornell L. Rev., 468 (1983). ‘

Ginsberg, The Proposed Bankruptcy Improve-
ments Act: The Creditors Strike Back, 3 Nw.
Ill. U.L. Rev. 1 (1982).

_“Go‘dd'man‘ & ,Waltuck,' Declarations Agdirist

most other legal authorities of interest to

government contracting offices, notably, the
published and unpublished Decisions of the
Comptroller General,
Appeals Decisions, and federal court decisions.

Board of Contract:

FLITE’s research services are available free .,

of charge to all Department of Defense activi- - C

ties and on a fee basis to all other federal agen-
cies. FLITE prefers to receive search requests
by telephone so that the research attorneys may
discuss ‘the subject with the requestor

5. Artlcles

Penal Interest: The Majority Has Emerged,
28‘N.Y.L. Sch. L. Rev. 31 (1983).

: Griffith‘, Recent Developments in the Effort to

» Simplify Truth in Lending, 19 Tulsa L.J. 30
(1983). '

Lester, The Magnuson—Moss Warranty Act:
. The Courts Begin to Talk, 16 U.C.C.L.J. 119
(1983).

Lichtenstein, Drug Detector Dogs and the Fourth
Amendment: A Model Plan, 11 Am. J. Crim.
L. 67 (1983). ;

- Lowenthal, Successive Representation by Crim-

“tnal Lawyers 93 Yale L.J. 5 (1983).

1 - Marcel The Role of the Courts in a Legzslatwe

Bauer, Preparation of the Sexually Abused C}nld

and Administrative Legal System—The Use
‘of Hard Look Review in Federal Environmen-
tal Litigation, 62 Or. L. Rev. 403 (1983).




Mark, Issues in Asbestos Litigation, 1983 Hast-
ings L.J. 871.

Matth;aws The Scdpe of Claims Under the Bank- .
ruptey Code (Second Installment), 57 Am.

Bankr. L.J. 339 (1983).

McGough & Hughes, Chartered Territory: The
Loursiana Experience With the Uniform
Child Custody Jumsdwtwn Act 41 La L.
Rev. 19 (1983).

Mednick & Fmello Bwlogwal Factors and o

Crime: Implications for Forensic Psychiatry,
6 Int'l J.L. & Psychiatry 1 (1983).

Mitchell, Confessions and Police Interrogation
of Suspects, Crim. L. Rev., Sept. 1983, at 596.

Mullenix, The Valuation of an Educational
Degree at Divorce, 16 Loy. L.A.L. Rev. 227
(1983).

O’Brien, The Courts and Science-Policy Dis-
putes: A Review and Commentary on the Role
of the Judiciary in Regulatory Politics, 4 J.
Energy L. & Pol'y 1 (1983).

Richardson, Law Reviews and the Courts, 5
Whittier L. Rev. 385 (1983).

Rose, The Deductibility of Daily Transportation
Expenses to and from Distant Temporary
Work Sites, 36 Vand. L. Rev. 541 (1983).

Seman, The Federal Courts: Habeas Corpus and
Recent Meanings of Cause and Prejudice, 10
Am. J. Crim. L. 215 (1982).

Siniscalco, Reductions in Force: Mintmizing
Exposure to Contract, Tort, and Discrimina-
tion Claims, 9 Employee Rel. L.J. 220 (1983).

Teitelbaum, Sutton-Barbere Johnson, Fvaluat-
ing the Prejudicial Effect of Evidence: Can
Judges Identify the Impact of Improper Evi-
dence on Juries? 1983 Wis. L. Rev. 1091,

Vinson, Litigation: An Introduction to the Appli-
cation of Behavioral Science, 15 Conn. L. Rev.
767 (1983).

Comment, Chemical Analysis of Substances Dis-
covered During Private Searches: The Fourth
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Amendment Implications, 68 Iowa L. Rev.
1315 (1983).

Comment, Employer Lidbility for Assaults by
.. Employees, 48 Mo. L. Rev. 655 (1983). -

' Commeht, Extending the Privilege Against Self-

Incrimination to the Threat of Prosecution
Under Foreign Law, 35 Baylor L. Rev 141
(1983).

Comment Hbmosezual Conduct inthe M ilitary
. No Faggots in Military Woodpiles, 1983 AI‘IZ
St. L.J. 79.

Comment, Implied Private Rights of Action: The
Courts Search for Limitations in a Confused
Area of the Law, 13 Crim. L. Rev. 569 (1982-
1983).

Note, A Comprehensive Approachto Child Hear-
say Statements in Sex Abuse Cases, 83 Colum.
L. Rev. 1745 (1983).

Note, Criminal Venue in the Federal Courts:
The Obstruction of Justice Puzzle, 82 Mich. L.
Rev. 90 (1983).

Note, Executive Order 12,333: An Assessment of
the Validity of Warrantless National Secur-
ity Searches, 1983 Duke L.J. 611.

Note, The Withdrawal Defense to Criminal
Conspiracy: An Unconstitutional Allocation
of the Burden of Proof, 51 Geo. Wash. L. Rev
420 (1983).

Note, Videotaping for Classroom Use: Fair or
Foul? 61 Wash. U.L.Q. 435 (1983).

Note, Violations bf the Double Jeopardy Prohibi-
tion Under the Federal Parole Release Sys-
tem, 63 B.U.L. Rev. 673 (1983).

Note, What You Don't Know Will Hurt You:
Physicians’ Duty to Warn Patients About
Newly Discovered Dangers in Previously
Initiated Treatment, 31 Clev. St. L. Rev. 649
(1982).

Special Project—An Analysis of the Legal,
Social, and Political Issues Raised by Asbes-
tos Litigation, 36 Vand. L. Rev. 573 (1983).
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6. Regulations & Pamphlets ‘
Number Title Change Date
AR 27-60 Legal Services Patent, Inventions, and Copyrights 901 = 22Jan84
AR 310-2 Military Publications, Identification and Distribution of

DA Publication and Issue of Agency and Command

Administrative Publications C5 1 Dec 83
AR 360-61 Community Relations C1 1Jan 84
AR 635-100 Personnel—Officer Personnel , 905 1 Oct 83
AR 690-1 Civilian Applicant and Employee Security Program (This

: regulation was superseded by AR 604-5, 1 Feb 84) S 25 Sep 67

USuU -~ Unit Supply Update, supersedes USU, 1 Sep 83 1 Dec 83
RCU-7 Reserve Components Personnel Update (Issue #7)

supersedes Nov 83

1

By Order of the Secretary of 'the Army:

Official:
ROBERT M. JOYCE

Major General, United States Army
The Adjutant General

U.S. GOVERNMENT PRINTING OFFICE: 1983—381-815:11

1 Feb 84

JOHN A. WICKHAM, JR.
General, United States Army
Chief of Staff
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